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in the Court of Appeals of the District of Columbia. 


No. 2140. 

U. S. ex Rel. Henry L). Phillips, Appellant, 

vs. 

Richard A. Ballinger, Secr'y, <&c. 


" Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for Mandamus. 

Filed November 0, 1908. * 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

James R. Garfield, Secretary of the Interior, Respondent. 

To the Supreme Court of the District of Columbia : 

Your petitioner respectfully represents: 

1. That he is a citizen of the United States, and a resident (tem¬ 
porarily) in the city of Trenton, county of Mercer and state of New 
Jersey, and files this petition in his own right against the defendant, 
James Rudolph Garfield, who is Secretary of the Interior, and, as 

1— 2140 a 
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In the Court of Appeals of the District of Columbia. 


No. 2140. 

U. S. ex Rel. Henry 1). Phillips, Appellant, 

vs. 

Richard A. Ballinger, Secr’y, <fcc. 


<1 Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed November G, 1908. • 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

James R. Garfield, Secretary of the Interior, Respondent. 

To the Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That he is a citizen of the United States, and a resident (tem¬ 
porarily) in the city of Trenton, county of Mercer and state of New 
Jersey, and files this petition in his own right against the defendant, 
James Rudolph Garfield, who is Secretary of the Interior, and, as 
1—2140 a 




2 


T\ 5. EX REL. HENRY H. PHILLIPS VS. 


such, an officer of the CJovernmcnt of the United State*, and is a 
temporary resident of the District of Columbia. 

2. That he is a person appearing of record in the office of the 
Secretary of the Interior as having complied with the requirements 
of the regulations prescrilK*d l#y the said Secretary for the recognition 
of attorneys or agents for claims before the Department of the In¬ 
terior, and is therefore and thereby authorized to prosecute any 
claim for pension before the Pension Bureau, in accordance with 

the rules and regulations of said Interior Department; that 

2 vour petitioner was admitted to practice in or about the year 
187S; that on Feb. 5, 1900, an order was made by the lion. 

Ethan Allen Hitchcock, Secretary of the Interior, disbarring your 
petitioner from practice before the Department of the Interior, and 
the Bureaus thereof, for alleged unprofessional conduct in permit¬ 
ting two Notaries Public in your petitioner's employ to receive fees 
in excess of those allowed bv law in the case of Ann Chambers, who 
had been granted a pension. 

3. That section 5 of the Act of Congress approved July 4. 1884. 
provides as follows: 

“That the Secretary of the Interior may prescribe rules and regu¬ 
lations governing the recognition of agents, attorneys, or other per¬ 
sons representing claimants before his Department, and may require 
such persons, agents, and attorneys, before being recognized as rep¬ 
resentatives of claimants, that they shall show that they are of good 
moral character and in good repute, possessed of the necessary quali¬ 
fications to enable, them to render such claimants valuable service, 
and otherwise competent to advise and assist such claimants in the 
presentation of their claims, and such Secretary may. after notice 
and opportunity for a hearing, suspend or exclude from further 
practice before his Department any such person, agent, or attorney 
shown to be incompetent, disreputable, or who refuses to comply 
with the said rules and regulations, or who shall with intent 

3 to defraud in anv manner deceive, mislead, or threaten 


any claimant, or prospective claimant, by word, circular, 
letter or bv advertisement.’’ 

That said section 5 on Feb. 5. 1900. was the sole and only au¬ 
thority of law under which the Secretary of the Interior could admit 
and exclude practitioners before his Department. 

4. That your petitioner charges that the said Secretary of the In¬ 
terior wholly failed and neglected to notify your petitioner of the 
aforementioned charge, and wholly failed and neglected to afford 
him an opportunity for a hearing thereon, and in consequence 
thereof your petitioner had no knowledge of the fact that charges 
of any kind whatsoever were pending before him. the said Secretary 
of the Interior, on the said 5th day of Feb. 1900: and your peti¬ 
tioner further charges that by reason of the conduct of the said Sec¬ 
retary of the Interior, as aforesaid, he was wholly deprived of the 
due process of law guaranteed to each citizen by the Constitution of 
the United States. 


Your petitioner further charges that it was not shown to the said 
Secretary of the Interior that your petitioner was incompetent, dis- 
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reputable, or one who refused to comply with the said rules and 
regulations, or who did, with intent to defraud, in any manner de¬ 
ceive, mislead or threaten any claimant or prospective claimant, by 
word, circular, letter or by advertisement; and therefore your peti¬ 
tioner charges, that the said Secretary acted in the premises without 
any charge before him known to the law on which he could found 
his action for disbarment in the premises. 

4 6. Your petitioner further declares that the action of the 

said Secretary of the Interior, Ethan Allen Hitchcock, was 
rested upon section 3, of the Act Regulating Fees and Costs 
in the State of New .Jersey, (General Statutes of New Jersey of 189t>, 
P. 14o0) which provides that the fee of a judge or other officer for 
taking an affidavit shall be twelve cents. The fees charged by the 
Notaries Public hereinbefore mentioned were fiftv cents, and your 
petitioner charges that the Secretary of the Interior, Ethan Allen 
Hitchcock, knew on Feb. f>. 1000. that the provision of twelve cents 
aforesaid, referred solelv and exclusivelv to the taxation of costs in 
litigated cases in the Courts of the State of New Jersey, to be charged 
and recovered by the successful litigant out of his adversary and 
unsuccessful litigant and had no reference to and did not affect or 
control charges made by the Notaries Public aforesaid, and it is fur¬ 
ther charged that the said Secretary knew that the charge of fifty 
cents aforesaid was a lawful charge as made in the premises, and 
therefore vour petitioner was charged by the said Secretary with 
permitting the Notaries Public aforesaid to do what under the laws 
and customs of the State of New Jersey they were legally entitled 
to do. 


7. Your petitioner charges that the said judgment of disbarment 
made bv the said Sec re tar v of the Interior Ethan Allen Hitchcock, 
was absolutely void and a mere nullity because he failed to afford 
petitioner due process of law in the premises, and that he had no 

jurisdiction over him because he wholly failed to charge him 
5 with any offence known to the law. And therefore his judg¬ 
ment of disbarment was comm non judice, was absolutely 
void and a mere nullity, and could not, perforce, bar or bind your 
petitioner in any way whatsoever. 

8. Therefore, inasmuch as the said judgment of Feb. 5. 1900. 
made by the said Secretary of the Interior, Ethan Allen Hitchcock, 
was absolutely void and null at the time it was made, and without 
any binding force or application to your petitioner, and whereas 
the said James Rud/oph Garfield on Oct. '20, 1908, refused to annul 
and set aside said judgment, as of the day and time when it was 
rendered, and free and discharge this petitioner of all the effects 
of said unlawful judgment, (application to him having been made 
prior thereto to set aside and annul said judgment, as of the day 
and time when it was rendered, and free and discharge this petitioner 
of all the effects of said unlawful judgment), and inasmuch as the 
said Secretary of the Interior, Ethan Allen Hitchcock, acted in said 
proceedings beyond his jxnver and jurisdiction in the premises, 
and as the law provides no other remedy in the premises wherebv 
your petitioner can have relief, your petitioner prays: 
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9. That a writ of mandamus mav issue out of, and under the 
seal of. this honorable Court directed to the said Richard H. Bal¬ 
linger. Secretary of the Interior, commanding him to vacate and 
annul and set aside the said void order of disbarment of Feb. 5, 
1900 as of the day and time when the said order was made, and 

cause to be restored to your petitioner all the rights that he 
6 may have lost in matters pending in the said Department of 
the Interior by reason of said unlawful and void judgment. 

10. And for sucli other and further rights and relief as to the 
Court may seem proper and the nature of the petitioner’s case may 
require. And the petitioner will ever prav, etc. 

IIENRY D. PHILLIPS, 

Attorney, pro se. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof; that the statements 
therein made upon my own knowledge are true, and those made 
on information and belief. I believe to be true. 

IIENRY D. PHILLIPS. 

Sworn and subscribed to before me this 6th day of Nov., A. D. 
1908. 

[seal.] JNO. L. SMITH, 

Notary Public, D. C. 


7 Rule to Show Cause. 

Filed November 6. 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Petitioner. 

V9. 

James Rudolph Garfield. Secretary of the Interior. 

On Petition for Mandamus. 

Upon reading the petition for writ of mandamus in the above- 
entitled cause, and upon consideration of the same 

It is on this 6th day of November, 1908, on motion of Henry D. 
Phillips, attorney pro se. ordered that the said respondent show 
cause before the undersigned, on the 20th day of November next 
(1908). at 10 o’clock in the forenoon, at the court-house in the city 
of Washington. D. C.. why a writ of mandamus should not issue 
according to the prayer of the said petition; and it is further ordered 
that a copy of the said petition and affidavit thereto annexed, and of 
this order, be served upon said respondent within four days from 
the date hereof. 

HARRY M. CLABAUGH, 

Chief Justice. 
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Marshal-s Return. 

8 Served copy of within order together with a copy of the 

petition and affidavit in the within entitled cause on James 
Rudolph Garfield. Secretary of the Interior Nov. 0. 1008. 

AULICK PALMER, Marshal. 

H. 


Order Extending Timr for Filing Answer to Rule. 

Filed November *20. 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry I). Phillips 

vs. 

James Rudolph Garfield, Secretary of the Interior. 

Upon motion of the respondent it is this *20th dav of November. 
A. D. 1908, 

Ordered: That the time for the filing of the answer to the rule 
herein be and it hereby is extended to and including the twenty- 
seventh day of November. A. D. 1908. 

Rv the Court. 

HARRY M. CLABAUGH, 

Chief Justice. 

9 • A nswer. 

Failed November *27, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States of America ex Rel. Henry D. Phillips, Petitioner, 

vs. 

James Rudolph Garfield. Secretary of the Interior. 

On Petition for Mandamus. 

This res|K»ndent. now and at all times hereafter saving and re¬ 
serving unto himself all benefit and exception to the imperfections, 
uncertainties and defects of the said petition, and saving to himself 
the benefit of the lack of jurisdiction appearing on the face of said 
petition, either in this court to grant the relief prayed therein or in 
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tlio relator to seek it. and the benefit of the laek of status of relator 
to pray the relief therein asked and the benefit of the lack of juris¬ 
diction in thi- court to review, modify or annul the action of the 
Secretary of the Interior taken within his jurisdiction in the decis¬ 
ion of the matter in his control relying thereon the same as if a 
demurrer had been specifically interposed, for answer unto the said 
petition, or so much thereof as is material, says: 


Paragraph 1. 

Respondent admits the averments in said paragraph one that the 
relator is a citizen of the Tinted States, hut states that he is 
10 informed that the relator has been a resident of the city of 
Trenton, in the county of Mercer and State of New Jersey 
since the 4th day of December, 1877, the date of the relator’s ad¬ 
mission to practice before the Bureau of Pensions, and for that rea¬ 
son does not admit that the relator is a temporary resident of the 
city of Trenton: and the respondent admits that he is the Secretary 
of the Interior and is a temporary resident of the city of Washing¬ 
ton in the District of Columbia. 


Paragraph *2. 

Respondent admits that the relator is an attorney duly authorized 
to practice before the Department of the Interior and the Bureaus 
and offices thereof, and, to the end that the court may he fully ad¬ 
vised in the premises, states that as shown by the records of the 
Bureau of Pensions and of the Department of the Interior, the 
relator was admitted to practice before the Bureau of Pensions on 
the 4th day of December. 1877 (Exhibits A and B) ; that the relator 
was suspended from such practice on the 5th day of October, 1898 
(Exhibits A, B and C) : that said suspension was removed, “not as a 
matter of right but as one of grace” on the 24th day of November, 
1893 (Exhibits A, B and D) : that the relator was'readmitted to 
practice before the Department of the Interior on the 31st day of 
March, 1899 (Exhibit A) : that the relator was disbarred from such 
practice on the 5th day of February. 1900 (Exhibits A. B and I) : 
that the relator was restored to practice before said Department from 
the 26th day ot April, 1900 (Exhibits L, M, N, 0, P. Q. R. 
11 S, T and V ): and that the relator has continuously, since 
the said 20th day of April. 1900, and is on the date of this 
answer, duly authorized to practice before said Department. 

Respondent admits the averment in the second paragraph of the 
petition that on the 5th day of February, 1900, Ethan Allen Hitch¬ 
cock, Secretary of the Interior, issued an order disbarring the relator 
from practice before the Department of the Interior and the bureaus 
and oftiees thereof by reason of the unprofessional conduct, of the 
relator, but denies the remaining averment in said paragraph that 
said order of disbarment was issued by reason of the “alleged unpro¬ 
fessional conduct (of relator) in permitting two notaries public in 
vour (petitioner’s) employ to receive fees in excess of those allowed 
by law in the case of Ann Chambers, who had been granted a pen- 
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sion.“ and states that the truth and the fact is that the relator, hav¬ 
ing been the attorney of record in the prosecution of the pension 
claim of Ann, widow of Isaac Chambers, late of Co. E, 21st New 
Jersey Infantry, Certificate No. 474,476, and having been paid his 
legal fee of ten dollars for his services in that behalf by the United 
States Pension Agent at Philadelphia, Pennsylvania, as provided by 
section four of the act of June 27, 1800 (26 S. L., 183), on the 1st 
day of March, 1899, by one M. B. Furman, a notary public who was 
then and there a clerk in his employ, the relator collected from said 
Ann Chambers, the pensioner, the additional sum of $10.50 for 
“notary fees due to date;’’ and on the 15th day of March, 1899, the 
said relator, in a letter addressed to one Charles P. Brown, of Tren¬ 
ton, New Jersey, relative to said transaction, gave a list of 
12 twenty-two affidavits alleged to have been executed in con¬ 
nection with said claim for pension, stating, inter alia— 
“She has not paid the postage charge of 50 cents in the original 
and accrued cases, nor any fee of any kind ($10) in the accrued 
case. She advanced during the pendency of the case 50 cents which 
was paid L. R. Williams for tax search, assessor s office, as to prop- 
ertv, and 50 cents for ctf. marriage at Philadelphia, Pa.” (Exhibits 
E, F and G.) 

And the said Ethan Allen Hitchcock, Secretary of the Interior, 
in issuing the said order of disbarment against the relator, held and 
determined that— 


“An examination of the papers in the pension claim of Mrs. 
Chambers shows that out of the seventeen affidavits filed therein 


none were in the handwriting of Mr. Phillips, hut sixteen were in 
the handwriting of Furman and Sewell, notaries employed as 
clerks in his office. The preparation of these affidavits was a part of 
the service for which Mr. Phillips was paid on the allowance of the 


claim and no charge therefor should have been made bv these 
notaries. Their action in demanding and receiving a fee for this 


service, in addition to the fee for the affixing of the jurat and their 


seal thereto, was unwarranted, inasmuch as these affidavits were pre¬ 
pared by them in the line of their employment by Mr. Phillips as 
clerks. 


13 The action of these employees in the matter above referred 

to was improper and reprehensible; they being employees of 
Mr. Phillips he cannot avoid his responsibility for their wrongful 
acts. It does not appear that he seeks to do so; on the contrary, 
from such defense as has been made by him in this case, it appears 
that he sustains them in the charges that they have made. 

Mr. Phillips ha< been an attorney before your office for many 
years and, without doubt is cognizant of its rules and regulations, 
yet he has knowingly permitted the reprehensible methods com¬ 
plained of in this case to obtain in his office. Under the circum- 
stances his conduct in the premises cannot be regarded as other than 
unprofessional and fully warranting the issue of a prohibitory order 
in his case. 

It is therefore hereby ordered that Henry D. Phillips of Wash¬ 
ington, D. C., and Trenton, N. J., be no longer recognized as agent 
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or attorney in the prosecution of any claim or other matter before 
the Department of the Interior or any of the Bureaus thereof.” (Ex¬ 
hibit I.) 

Paragraph 3. 


Respondent admits the averment in the third paragraph a* to the 
provisions of section live of the act of July 4, 1884 (23 S. L., 99), 
but denies the remaining averment therein that said section five was, 
on the fifth day of February, 1900, the sole and only authority of 
law under which the Secretary of the Interior could exclude 
14 practitioners before his Department, and states that on the 
contrarv the said Secretary, as the head of a coordinate de- 
partment of the Government of the United States, was fully author¬ 
ized and empowered by Section 101, Revised Statutes of the United 
States, based upon the provisions of the act of July 27, 1789 (1 Stat., 
28), and other early acts of Congress, to prescribe regulations not 
inconsistent with law for the government of his Department; that 
under the authority thus conferred upon the Secretary of the In¬ 
terior he did prescribe rules and regulations for the admission and 
continuance in practice of attorneys and agents before his said De¬ 
partment, and that such rules and regulations were not repealed by 
the act of July 4, 1884, or bv any other law of the United States, 
and that the said Secretary of the Interior had the inherent right 
which attaches to all courts and the heads of all Executive Depart¬ 
ments of the United States to determine the conditions under which 
an attorney or agent shall be recognized to practice. 


Paragraph 4. 

Your respondent absolutely denies the allegations of the fourth 
paragraph as therein pleaded, that the said Secretary of the Interior 
wholly failed and neglected to notify the relator of the charge 
against him and wholly failed and neglected to afford him an op¬ 
portunity for a hearing thereon, and that in consequence of the 
acts of said secretary the relator had no knowledge of the fact that 
charges of any kind whatsoever were pending against him on the 
5th day of February, 1900, or that the relator was deprived 
15 of due process of law in connection with the proceedings 
which resulted in his disbarment, and states that the truth 
and the fact is that on the 11th day of October, 1899, James L. 
Davenport, then Acting Commissioner of Pensions, served upon the 
relator a citation, granting him a period of thirty days to show cause, 
if anv he had, whv he should not be recommended for disbarment 
from further practice on account of his unlawful and unprofessional 
conduct in connection with the pension claim of said Ann Chambers. 
(Exhibit E.) 

On the 12th day of November, 1899, the relator filed in the Bu¬ 
reau of Pensions his response to said citation, dated on the 1st day of 
November. 1899. (Exhibit F.) 

On the 22nd day of November, 1899. James L. Davenport, Acting 
Commissioner of Pensions, as provided by rule 9 of the rules and 
regulations governing the practice of attorneys before the Depart- 
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ment of the Interior, recommended to the Secretary of the Interior 
that the relator he disbarred from practice by reason of his acts in 
connection with the pension claim of said Ann Chambers, forward¬ 
ing with his recommendation all of the original papers connected 
with the attorney tiles of the relator and with the pension claim of 
said Ann Chambers. (Exhibit G.) 

On the 22nd dav of November, 1899, the said James L. Daven- 

• _ • ' 

port. Acting Commissioner of Pensions, notified the relator that he 
had that day been recommended for disbarment. (Exhibit II.) 

And hence it is charged that the averment of the relator 
lb in said fourth paragraph that he had no knowledge of the fact 
that charges of any kind were pending against him before 
the Secretary of the Interior on the 5th day of February, 1900, 
is false and false within the knowledge of the relator; and your 
respondent specifically denies the allegation contained in said fourth 
paragraph that the relator was wholly deprived of due process of 
law in the said proceedings and states that on the contrary due 
process of the law applicable to such proceedings was had at every 
stage thereof, as hereinafter stated. 

A citation dated on the 11th day of October, 1899, was served 
upon the relator by the Acting Commissioner of Pensions, in which 
said citation he was fully notified of the charges against him in 
connection with the pension claim of Ann Chambers, and in which 
said citation the letter of the relator to Charles P. Brown, of Tren¬ 
ton, New Jersey, above mentioned, was copied in full. This cita¬ 
tion was the basis of the charge against the relator. (Exhibit E.) 

On the 12th day of November, 1899, the relator filed his response 
to this citation, dated on the 1st day of November, 1899, and as 
said response was not deemed satisfactory bv the said Acting Com¬ 
missioner of Pensions, he, on the 22nd day of November, 1899, 
as provided by rule 9 (supra), transmitted the entire record to the 
Secretary of the Interior for the consideration of that officer and 
such action as he might deem proper in the premises (Exhibit G). 

February 

%j 

And on the 5th dav of November, 1900, the said Secretary of the 
Interior, in the proper exercise of a duty imposed upon him 
17 by law to determine whether the charges against the relator 
should be dismissed or he should be suspended or disbarred 
from practice, determined that he should be disbarred, and so held. 
(Exhibit I.) 

On the 7th day of February, 1900, the Commissioner of Pensions 
advised the relator that on February 5, 1900, the Secretary of the 
Interior had issued an order disbarring the relator from further 
practice before the Department of the Interior and the bureaus 
thereof (Exhibit J) ; and, as shown by the terms of said order of 
disbarment, in reaching his conclusion in the premises the said 
Secretary of the Interior took into consideration the fact that it was 
the duty of the relator, as the attorney recognized to represent Mrs. 
Chambers in connection with the prosecution of her claim for 
pension, to prepare the declaration and the affidavits filed in con¬ 
nection therewith, and that with the knowledge that such was his 
2—2140a 
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duty, he turned the actual preparation of such papers over to clerks 
employed in his otlice, and not only knowingly permitted such clerks 
to collect compensation for the services which he had contracted 
to perform, but, on being advised that such compensation had been 
collected, defended the action of his said employees in so doing and 
did not deny, hut on the contrary admitted, that the amount stated 
in the citation had actually been collected by his employees at his 
office and from his client. 

The relator was afforded full opportunity to make his defense in 
the case, and he availed himself of this opyiortunitv and presented 
evidence in the form of affidavits in connection therewith. 


18 


Paragraph 5. 


Your respondent says in answer to the fifth paragraph that he is 
advised that the averments therein do not present matters of fact 
but import Questions of law and, so far as he is advised in the prem¬ 
ises. denies the effect of said allegations as pleaded. 

Paragraph 6. 

Respondent admits that in the citation (Exhibit E) and in the 
letter from the Commissioner of Pensions to the Secretary of the In¬ 
terior recommending the disbarment of the relator (Exhibit G) 
reference was made to section three of the act regulating fees and 
costs in the State of New Jersey (General Statutes of New Jersey, 
1896, page 1450), which provides that the fee of a judge or other 
officer for taking an affidavit shall he twelve cents, and admits that 
it was pleaded by the relator in his answer to the citation (Exhibit 
F) that said law did not apply to jurat and folio fees to he charged 
by notaries public in the preparation of papers to be used in con¬ 
nection with claims for pension, but denies that Ethan Allen Hitch¬ 
cock, in issuing the order of disbarment of the 5th day of February, 
1000. rested the charge against the relator on the provisions of said 
section three. On the contrary, it is plainly stated in the order of 
disbarment that said Secretary of the Interior took into considera¬ 
tion. in deciding the issue in this case, a written opinion of a mem¬ 
ber of the bar of New Jersey, to the effect that the uniform practice 
in New Jersey had been for a period of thirty years for nota- 
19 ries to charge for the making of depositions required by any 
court or jurisdiction out of the State the same fees that are 
allowed to masters in chancery or commissioners especially ap¬ 
pointed, and in addition thereto twenty cents a folio, and that the 
custom had been uniform to charge for an ordinary affidavit which 
includes the preparation of it in the form of a deposition where it is 
to go out of the State and lie verified bv the seal of the notary the 
sum of fifty cents, and that lie avowedly decided the issue, not under 
any misapprehension which may have existed with reference to the 
application of said section three to papers to be used in connection 
with claims for pension, but upon the specific ground that the prepa¬ 
ration of the affidavits in the pension claim of Ann Chambers—six¬ 
teen in all—was a part of the service for which the relator was paid 
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on the allowance of the claim, and that no charge therefor should 
have been made by these notaries, who were employees of Mr. Phil¬ 
lips and acting in his behalf in preparing such papers, and that their 
action in demanding and receiving a fee for such sendees in addition 
to the fee for affixing the jurat and seal thereto was unwarranted, 
as these affidavits were prepared bv them in the line of their employ¬ 
ment by Mr. Phillips as his clerks. (Exhibit I.) 

Paragraph 7. 

Your respondent denies the averment in the seventh paragraph 
that the judgment of disbarment made by Ethan Allen Hitchcock 
was absolutely void and a mere nullity because he failed to afford 
petitioner due process of law in the premises, and that he had 
*20 no jurisdiction over him because he wholly failed to charge 
him with any offense known to the law, and therefore that 
the judgment of the said Secretary of disbarment was coram non 
judice, was absolutely void and a mere nullity, and could not bar 
or bind the relator in any way whatsoever, and states that, as herein¬ 
before set forth, the proceedings leading up to this disbarment, as 
shown by the exhibits herewith presented (and it is prayed that Ex¬ 
hibits A to U, inclusive, be considered as a part of this answer and 
read in connection therewith as though set forth in full in this 
answer), were had with due process of the law applicable thereto and 
were not void, but were binding, and that the judgment of Ethan 
Allen Hitchcock was not coram non judice by reason of the fact that 
he was the proper officer duly empowered and required by law to de¬ 
termine the issue in said proceedings, and that it was solely within 
his province to determine what action should be taken therein. 




Paragraph 8. 

Respondent denies the averment in the eighth paragraph that the 
judgment of the fifth day of February, 1900, made by the said 
Ethan Allen Hitchcock, was absolutely void and null at the time 
that it was made and without binding force or application to the 
relator, and states that on the contrary said judgment was a valid 
judgment, properly reached by said Ethan Allen Hitchcock, with 
reference to a matter which was solely within his jurisdiction to de¬ 
termine. 

Further answering the averments of said eighth paragraph, the 
relator admits that on the 20th day of October, 1908, he 
21 refused to set aside the said judgment of his predecessor as 
of the day and time when it was rendered and to free and 
discharge the relator from all the effects of said judgment under an 
application previously made to set aside and annul said judgment 
as of the dav and time when it was rendered and to free and dis¬ 
charge the relator of all the effects of said judgment, and to the end 
that the court may be fully advised in the premises, states that on 
the 20th day of April. 1900. the Assistant Attorney General for the 
Department of the Interior rendered an opinion to the substance and 
effect that there does not appear to be any statute of the State of 
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New Jersey which in terms prescribes the fees which may be de¬ 
manded and received by notaries for sendees in the preparation of 
papers; that General Statutes, volume 2. page 1439, section 2, pro¬ 
vides that—“The officers and persons in this act named shall be 
entitled to demand and receive for the services hereinafter men¬ 
tioned the foes thereto respectively annexed and no more,’ and after 
enumerating many officers and persons and prescribing the fees for 
specified sendees, this statute, on page 1450. provides: “Judge or 
other officer. For taking every affidavit, twelve cents; for taking 
every acknowledgment or proof of a deed or conveyance, fifty cents,” 
and does not affect notaries unless included within this provision, 
and hence, in substance, that the Acting Commissioner of Pensions 
was in error in stating to the contrary in the citation and in stating 
to the contrary in the letter recommending the disbarment of 

22 the relator, and that for that reason it was the judgment of 
said Assistant Attornev General that the disbarment order 

against the relator should be vacated and held for naught but with¬ 
out prejudice to the consideration by the Commissioner of Pensions 
and said Secretary of the* other charges pending against Mr. Phillips, 
as suggested in the notice given to him in the matter. (Exhibit K.) 

On the 26th day of April. 1900. the Secretary of the Interior, in 
the proper exercise of a discretionary duty, determined and decided 
to cancel and revoke the order of the 5th day of February. 1900. 
disbarring the relator from practice before the Department of the 
Interior and the bureaus thereof, and so ordered (Exhibit TA. but 
in issuing said order the said Secretary did not adopt the suggestion 
of the said Assistant Attorney General that the disbarment order 
against the relator should be vacated and held for naught, without 
prejudice to the right of the Department, to consider and determine 
the charges against the relator which had no relation to the legal 
jurat fees which might properly be charged under the laws of New 
Jersey in connection with papers to he used in pension claims, and 
simply determined that he would restore the relator as a practitioner 
before tlie Department. (Exhibit M.) 

On the 19th day of May. 1900. the relator wrote a letter to the 
Commissioner of Pensions inquiring whether the order of April 
26th related back to and vacated the order of February 5th as from 
that date (February 5. 1900). (Exhibit X.) 

On the 22nd day of May. 1900. the Commissioner of Pen- 

23 sions advised the relator that the effect of the order of April 
26. 1900. was to restore him to the rights and privileges ac¬ 
corded him as an attorney prior to February 5. 1900. (Exhibit 0.) 

On the 11th day of June. 1900. the Commissioner of Pensions 
returned with a report a petition of the relator to be restored to his 
status as attorney in all pension cases in which lie was the attorney 
at the time of his disbarment on the 5th day of February. 1900. re¬ 
questing instructions with reference thereto. (Exhibit P.) 

On the 6th day of December. 1900. the Secretary of the Interior 
transmitted to the Commissioner of Pensions a copy of a. letter from 
G. V. W. Vroom. Attorney, of Trenton, New Jersey, dated Septem¬ 
ber 27. 1900. appealing in behalf of Henry D. Phillips from the 
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action taken in connection with the pension claims of John R. 
Rowley and Ephraim Burket, and contending that the relator’s 
rights as an attorney had been intact at all times since February 5, 
1900, with an endorsement as follows: 

“Department of the Interior, 

December 6, 1900. 

Respectfully returned with the remark, that the order of the De¬ 
partment, dated Feb. 5. 1900, which disbarred Henry D. Phillips 
from practice, has not been annulled, but was canceled and revoked 
by the Secretary of the Interior on the 26th day of April, 1900. 

In cases similar to that referred to in the letter of the Com- 

24 missioner of Pensions, dated Sep. 11, 1900, appeals to the 
Secretary of the Interior under existing regulations, are not 

considered unless accompanied by evidence of refundment of the 
attornev’s fee in controversy. 

E. A. HITCHCOCK, Secretary. 

F. L. C.” 

(Exhibit Q.) 

On the 11th day of January. 1901, E. A. Hitchcock, Secretary 
of the Interior, notified the Commissioner of Pensions that recon¬ 
sideration of the action of the Department under date of April 26, 
1900, cancelling and revoking (lie order of February 5. 1900, dis¬ 
barring TI. D. Phillips from practice, was not deemed advisable, and 
the petition of said Phillips that said order be held null and void was 
accordingly denied. (Exhibit R.) 

On the 17th dav of January. 1901, the Commissioner of Pensions 

• « 

notified the relator that the Secretary of the Interior had denied the 
petition filed in his behalf by Messrs. Vroome and Walker, Attor¬ 
neys, that the relator be restored to his status as attorney in all pen¬ 
sion cases in which he was recognized at the time of his disbarment 
on February 5, 1900. (Exhibit S.) 

And on July 28. 1902. F. L. Campbell, Assistant Secretary of the 
Interior, in the matter of the appeal filed by the relator with refer¬ 
ence to fee in the case of John Walker. Certificate Xo. 1.005,591, 
Docket Xo. 7169. affirmed the action of the Bureau of Pensions and 
held that rule 8 of the rules of practice by the Department 

25 of the Interior applies under the recited conditions to an at¬ 
torney whose disbarment has been set aside on the ground 

assigned in the appellant’s ease, as well as to those attorneys who 
have been restored to practice as an act, of grace. (Exhibit T.) 

Thereafter, from time to time the relator ha« appeared before the 
Department of the Interior in person and hv attorney and has urged 
upon various Secretaries, Acting Secretaries and Assistant Secretaries 
of said Department that the said order of disbarment be declared 
null and void ab initio. 

On the 13th day of October. 1908. the last of these motions w T as 
filed through an attorney by the relator, and on the 20th day of 
October. 1908. the respondent dismissed the appeal. Docket No. 
8132. holding as follows: 
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“I have gone over this matter very thoroughly and find neither 
authority nor reason for my attempting to make or cause to be made, 
as you request, any ‘orders, entries, erasures or substitutions’ in the 
records in this case. These records appear to be complete and show 
the entire transaction, and place Mr. Phillips in as good a position 
as this Department can place him.” 

For these reasons 1 must deny your application for reopening the 
case as presented to the Acting Secretary in Julv last.” (Exhibit 
U.) 


And the resj>ondent respectfully represents to the court that in 
reaching this decision in this case he acted within his juris- 
20 diction in determining not to reojxm or set. aside the action 
of his predecessor on the ground that, having thoroughly 
considered the issues involved ho could find neither authority nor 
reason for his attempting to make, or cause to be made, any orders, 
entries, erasures or substitutions in the record in this case or to re¬ 


open the case, it being a matter peculiarly and solely within his 
province to decide and determine whether he could or should take 


futher action in the premises. 

Respondent denies the allegation in said eighth paragraph that 
Ethan Allen Hitchcock acted in said proceedings beyond his power 
and jurisdiction, and he also denies that the law provided no other 
remedy in the premises whereby the relator could have had relief if 
he had sought the same at the proper time, and in this connection re¬ 
spectfully invites the attention of the court to the fact that after 
the disbarment out of which these proceedings arose had been can¬ 
celled hv Ethan Allen Hitchcock the relator entered in the Su¬ 


preme Court of the District of Columbia a suit aginst TI. Clay Evans, 
then Commissioner of Pensions, at law No. 440S7. claiming damages 
in the sum of $100,000 for the action, or alleged action, of the said 


IT. Clay Evans in recommending the disbarment, and the relator also 


filed a petition for mandamus against said Evans in the Supreme 
Court of the District of Columbia to require said Commissioner to 
certify to him a fee for his services in connection with the pension 
claim of one Sarah A. Dochertv. which said claim was pending on 
Fehruarv 5, 1000, when the order disbarring the relator from Prac¬ 
tice before the Department of the Interior for alleged unpro- 
27 fessional conduct in receiving fees in excess of those permitted 
by law in the case of Ann Chambers was issued, in which 
said case it was urged upon the court that the disbarment order 


against the relator was null and void ah initio. (See 10 App. D. C. 
page 202.) 

The relator also filed another petition for mandamus against said 
Evans for a fee in the pension claim of one Louisa Aab (ibid., 207), 
and a petition against the Secretary of the Interior to require the pay¬ 
ment of a fee in the ca*e of John Dale. (ibid.. 237). to which the at¬ 
tention of the court is respectfully invited, attention also being in¬ 
vited to the action of the Court of Appeals in the case of the United 
States ex rel. Phillips y. Hitchcock, (ibid.. 503). 
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Paragraph 9. 

Respondent respectfully submits to the honorable court that for the 
reasons stated in his response to paragraph 8 of the petition his action 
of the 20th day of October, 1908, in refusing to annul and set aside 
the actions of his predecessors, as set forth in this answer to the peti¬ 
tion, was taken with due care and consideration, and was taken 
within his jurisdiction and is not subject to review by the honorable 
court; that, as stated in his letter of the 20th day of October, 1908 
(Exhibit U), the relator is in as good a position as the Department of 
the Interior can place him. Relator is, and has been since April 
20, 1900, permitted to practice as an attorney or agent before the De¬ 
partment of the Interior and the various bureaus and offices thereof, 
and if the mandamus as prayed for in the petition should be 

28 issued, it would be wholly unnecessary to restore the rights 
of the relator in the premises, as such rights have long since 

been restored, so far as it lay within the power of the Department of 
the Interior to do so; that no proceedings in the premises could in 
any way confer any benefits whatsoever upon the relator, as any 
claims for pension in which he may have lost, his right to recogni¬ 
tion as attorney by reason of the order of disbarment during the 
period from February 5 to April 2fi, 1900. have long since been ad¬ 
judicated or abandoned ; that in any such cases where the attorneys’ 
fees were paid to other attorneys or agents who were recognized dur¬ 
ing the period of said disbarment are long since settled and deter¬ 
mined. and there is no fund from which such fees could now be cer¬ 
tified and paid to the relator, as, under the law, attorneys’ fees are 
paid only by deduction from the pension allowed to a beneficiary 
under the pension laws by the United States pension agent making 
payment to the pensioner, and under the rules of the Department of 
the Interior and the Bureau of Pensions no appeal with reference to 
the payment of a fee can he considered unless filed within a period 
of one year after the same is due and payable, and that fact has 
come to the knowledge of the attorney claiming the fee. 

Tt is respectfullv submittel to the honorable court that it is now too 
late for the relator to institute mandamus proceedings with refer¬ 
ence to actions taken by the Secretary of the Interior over eight 
years ago, and that it is not within the jurisdiction of the honorable 
court to review and set aside the actions of Ethan Allen Hitchcock 
or of the relator as Secretary of the Interior in deciding and 

29 determining matters which were within their province to de¬ 
cide and determine. 

And your respondent, having fullv answered, prays that the peti¬ 
tion may be dismissed, the rule discharged, and the writ denied. 

TAMES RUDOLPH GARFIELD. 

Tames Rudolph Garfield, being duly sworn, says that he is the Sec- 
retan* of the Interior; that he has read over the foregoing answer to 
the rule issued herein to show cause why the writ of mandamus 
'should not he allowed and that he knows the contents thereof, and 
that the matters and facts therein stated from his personal knowl- 
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odge he knows to be tme and those stated upon information and 
belief he believes to be true. 

JAMES RUDOLPH GARFIELD. 


Sworn to and subscribed before me this 27tli day of November, 
1908. 


SEAL.] 


EDWD. B. FOX, 
Notary Public in and for the 

District of Columbia. 
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Notice to Strike Out Part of Answer. 

Filed December 4, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 


United States of America ex Rel. Henry D. Phillips, Petitioner, 


vs. 


James Rudolph Garfield, Secretary of the Interior, Respondent. 


On Petition for Mandamus. 


To James R. Gartield, respondent in the above stated cause: 

Please take notice, that l shall apply to the Hon. Henry M. 
Clabaugh, Chief Justice, at the Court House, in the city of Wash¬ 
ington, District of Columbia, on Friday, the 4th day of December 
next, at 10 o’clock in the forenoon, or as soon thereafter as counsel 
can be heard, for an order requiring the striking out in the answer 
tiled by said respondent on Friday, November 27th, last past, in the 
above stated cause, because of scandal and impertinence, the follow¬ 
ing words contained in paragraph 2 on page 2 of said answer, to wit: 

“that the relator was suspended from such practice on the 5th day 
of October, 1893 (Exhibits A, B and C) ; that said suspension was 
removed, “not as a matter of right but as one of grace” on the 24th 
day of November. 1893 (Exhibits A. B and I>) ; that the relator was 
readmitted to practice before the Department of the Interior 
31 on the 31st day of March, 1899 (Exhibit A).” 


2. And because of irrelevancy and impertineney the following 
words contained in paragraph 8 of said answer on pages 16 and 17, 
as follows, to wit: 

“And in this connection respectfully invites the attention of the 
court to the fact that after the disbarment out of which these pro¬ 
ceeding* arose had been cancelled by Ethan Allen Hitchcock the 
relator entered in the Supreme Court of the District of Columbia a 
suit against II. Clay Evans, then Commissioner of Pensions, at law 
No. 44687. claiming damages in the sum of $100,000 for the action, 
or alleged action, of the said II. Clay Evans in recommending the 
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disbarment, and that the relator also filed a petition for mandamus 
against said Evans in the Supreme Court of the District of Colum¬ 
bia to require said Commissioner to certify to him a fee for his 
services in connection with the pension claim of one Sarah A. 
Docherty, which said claim was pending on February 5, 1900, when 
the order disbarring the relator irom practice before the Department 
of the Interior for alleged unprofessional conduct in receiving fees 
in excess of those permitted by law in the case of Ann Chambers 
was issued, in which said case it was urged upon the court that me 
disbarment order against the relator was null and void ab initio. 
(See 19 App. I). C.. page 202.) 

The relator also filed another petition for mandamus against 
32 said Evans for a fee in the pension claims of one Louisa Aab 
(ibid., 207), and a petition against the Secretary of the 
Interior to require the payment of a fee in the case of John Gale, 
(ibid., 237), to which the attention of the court is respectfully in¬ 
vited, attention also being invited to the action of the Court of Ap¬ 
peals in the ease of the United States ex rel. Phillips v. Hitchcock, 
(ibid., 503). 1 ” 

3. And also for an order requiring the withdrawal of the Exhibits 
filed by you in said ease and referred to in the words asked to be 
stricken out. 

H. D. PHILLIPS, 

Att’y Pro Se. 


Supreme Court of the District of Columbia. 

Friday, December 4, 1908. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

At Law. No. 51083. 

United States ex Pel. Henry D. Phillips, Petitioner, 

vs. 

James R. Garfield, Secretary of the Interior, Respondent. 

This cause coming on to be heard upon the motion of the Peti¬ 
tioner to strike out certain parts of the answer of Respondent 
33 to the rule to show cause, the same is argued and submitted 
to the Court. 

Upon motion leave is hereby granted the Respondent to amend 
his answer forthwith. 


3—2140a 
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A me tali unit to Answer. 


Filed December 5, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. 51083. 

United States of America ex Kel. Henry D. Phillips, Petitioner, 

v. 

James Rudolph Garfield, Secretary of the Interior. 

On Petition for Mandamus. 

By permission of the Honorable Court, granted on the fourth 
day of December, Nineteen hundred and eight, with the consent 
of the relator, the respondent amends his original answer to the 
petition by adding, after the conclusion of the Third paragraph on 
page six (0) of said answer, the following: 

“On the otli day of January, 1900, the said Secretary returned 
the said papers to the said Commissioner for ‘further consideration 
in connection with the evidence tiled in rebuttal of the charges 
against Mr. Phillips in the claim of Ann Chambers, recently tiled in 
the Department and herewith transmitted* (Exhibit “II” 2), and on 
the 24th dav of January, 1900, the said Commissioner re- 
34 turned the entire record to the said Secretary, reaffirming 
the recommendation that the relator he disbarred (Exhibit 
“II” 3)”. 

And the respondent respectfully submits and tiles herewith certi¬ 
fied copies of the original papers mentioned above, praying that 
the same be read in connection with his answer. 

JAMES RUDOLPH GARFIELD. 


James Rudolph Garfield being duly sworn says that he is the Sec¬ 
retary of the Interior; that he Inis read over the foregoing amend¬ 
ment to his answer to the rule issued herein to show cause why the 
writ of mandamus should not be allowed, and that he knows the con¬ 
tents thereof and the matters and facts therein stated from his per¬ 
sonal knowledge he knows to be true, and those stated upon informa¬ 
tion and belief he believes to be true. 

Sworn to and subscribed before me this 5th dav of December, 
1908. 


[seal. ] 


EDWD. B. FOX, 

Xotary Public in and for the 

District of Columbia. 
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Amended Answer. 

Filed Januarv 11, 1909. 

In the Supreme Court of the District of Columbia. 
At Law. No. 51083. 


United States of America ex Rel. Henry D. Phillips, Petitioner, 

vs. 

James RrnoLrii Garfield, Secretary of the Interior. 

«/ 

On Petition for Mandamus. 


This respondent, now and at all times hereafter saving and re¬ 
serving unto himself all benefit and exception to the imperfections, 
uncertainties and defects of the said petition, and saving to himself 
the benefit of the lack of jurisdiction appearing on the face of said 
petition, either in this court to grant the relief prayed therein or in 
the relator to seek it, and the benefit of the lack of status of relator 


to pray the relief therein asked and the benefit of the lack of juris¬ 
diction in this court to review, modify or annul the action of the 
Secretary of the Interior taken within his jurisdiction in the decision 
of a matter in his control, relying thereon the same as if a demurrer 
had been specifically interposed, for answer unto the said petition, 
or so much thereof as is material, savs: 


Paragraph /. 

Respondent admits the averments in said paragraph one that the 
relator is a citizen of the United States, but- states that he is 

36 informed that the relator has been a resident of the citv of 

_ 

Trenton, in the county of Mercer and State of New Jersey 
since the 4th day of December, 1877, the date of the relator’s ad¬ 
mission to practice before the Bureau of Pensions, and for that 
reason does not admit that the relator is a temporary resident of 
the city of Trenton: and the respondent admits that he is the Sec- 
retan' of the Interior and is a temporary resident of the city of 
Washington in the District of Columbia. 


Paragraph 2. 

Respondent admits that the relator is an attorney duly authorized 
to practice before the Department of the Interior and the Bureaus 
and offices thereof, and, to the end that the court may be fully ad¬ 
vised in the premises, states that as shown by the records of the 
Bureau of Pensions and of the Department of the Interior, the re¬ 
lator was admitted to practice before the Bureau of Pensions on the 
4th day of Decemt>er. 1877: that the relator was disbarred from 
such practice on the 5th of February, 1900 (Exhibit I); that the 
relator was restored to practice before said Department from the 
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26th day of April, 1900 (Exhibits L, M, N, O, P, Q, R, S, T and 
U) ; and that the relator has continuously, since the said 26th day 
of April, 1900, and is on the date of this answer, duly authorized 
to practice before said Department. 

Respondent admits the averment in the second paragraph of the 
petition that on the 5th day of February, 1900. Ethan Allen Hitch¬ 
cock, Secretary of t he Interior, issued an order disbarring 
37 the relator from practice before the Department of the Inte¬ 
rior and the bureaus and offices thereof by reason of the 
unprofessional conduct of the relator, but denies the remaining aver¬ 
ment in said paragraph that said order of disbarment was issued 
by reason of the ‘‘alleged unprofessional conduct (of relator) in per¬ 
mitting two notaries public in your (petitioner’s) employ to receive 
fees in excess of those allowed bv law in the case of Ann Chambers, 
who had been granted a pension*’, and states that the truth and the 
fact is that the relator, having been the attorney of record in the 
prosecution of the pension claim of Ann, widow of Isaac Chambers, 
late of Co. E, 21st New Jersey Infantry, Certificate No. 474,476, 
and having been paid his legal fee of ten dollars for his services in 
that behalf by the United States Pension Agent at Philadelphia, 
Pennsylvania, as provided by section four of the act of June 27, 
1890 (26 S. L.. 183), on the 1st day of March, 1899, by one M. B. 
Furman, a notary public who was then and there a clerk in his 
employ, the relator collected from said Ann Chambers, the pen¬ 
sioner, the additional sum of $10.50 for “notary fees due to date”; 
and on the 15th day of March. 1899, the said relator, in a letter 
addressed to one Charles P. Brown, of Trenton. New Jersey, relative 
to said transaction, gave a list of twenty-two affidavits alleged to 
have been executed in connection with said claim for pension, stat¬ 
ing, inter alia— 


“She has not paid the postage charge of 50 cents in the original 
and accrued cases, nor any fee of any kind ($10) in the accrued 
case. She advanced during the tendency of the case 50 cents which 
was paid L. R. Williams for tax search, assessor’s officer, as to prop¬ 
erty. and 50 cents for ctf. marriage at Philadelphia. Pa.” Exhibits 
E, F and G). 


38 And the said Ethan Allen Hitchcock, Secretary of the 

Interior, in issuing the said order of disbarment against 
the relator, held and determined that— 

“An examination of the papers in the pension claim of Mrs. Cham¬ 
bers shows that out of the seventeen affidavits filed therein none 
were in the handwriting of Mr. Phillips, but sixteen were in the 
handwriting of Furman and Sewell, notaries employed as clerks 
in his office. The preparation of these affidavits was a part of the 
sendee for which Mr. Phillips was paid on the allowance of the 
claim and no charge therefor should have been made by these no¬ 
taries. Their action in demanding and receiving a fee for this 
sendee, in addition to the fee for the affixing of the jurat and their 
seal thereto, was unwarranted, inasmuch as these affidavits were 

prepared by them in the line of their emplovment bv Mr Phil¬ 
lips as clerks. 

4 
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The action of these employee? in the matter above referred to 
was improper and reprehensible; they being employees of Mr. Phil¬ 
lips he cannot avoid his responsibility for their wrongful acts. It 
does not appear that he seeks to do so: on the contrary, from such 
defense as has been made bv him in this case, it appears that he sus¬ 
tains them in the charges that they have made. 

Mr. Phillips has been an attorney before your office for many 
years and. without doubt is cognizant of its rules and regulations, 
vet he has knowingly permitted the reprehensible methods com¬ 
plained of in this ease to obtain in his office. Under the circum¬ 
stances his conduct in the premises cannot be regarded as other 
than unprofessional and fully warranting the issue of a prohibitory 
order in his case. 

Tt is therefore hereby ordered that Henry H. Phillips of Wash¬ 
ington. P. C.. and Trenton. N. J.. be no longer recognized as agent 
or attorney in the prosecution of any claim or other matter before 
the Department of the Interior or anv of the bureaus thereof.” 

Exhibit I). 

Paragraph 3. 

Respondent admits the averment in the third paragraph a« to 
the provisions of section five of the act of July 4, 1884 (23 S. L., 
99). but denies the remaining averment therein that said section 
five was. on the fifth day of February, 1900, the sole and only au¬ 
thority of law under which the Secretary of the Interior 
39 could exclude practitioners before his Department, and states 
that on the contrarv the said Secretarv, as the head of a co- 
ordinate department of the Government of the United States, was 
fully authorized and empowered by Section 101. Revised Statutes 
of the United States, based upon the provisions of the act of July 
27. 1789 (1 Stat., 28), and other early acts of Congress, to pre¬ 
scribe regulations not inconsistent with law for the government of 
his Department: that under the authority thus conferred upon 
the Secretary of the Interior he did prescribe rules and regulations 
for the admission and continuance in practice of attorneys and 
agents before his said Department, and that such rules and regu¬ 
lations were not repealed by the act of July 4. 1884, or bv any 
other law of the United States, and that the said Secretary of the 
Interior had the inherent right which attaches to all courts and 
the heads of all Executive Departments of the United States to de¬ 
termine the conditions under which an attorney or agent shall be 
recognized to practice. 

Paragraph 

Your respondent absolutely denies the allegations of the fourth 
paragraph as therein pleaded, that the said Secretary of the In¬ 
terior wholly failed and neglected to notify the relator of the charge 
against him and wholly failed and neglected to afford him an op¬ 
portunity for a hearing thereon, and that in consequence of the 
acts of said secretary the relator had no knowledge of the fact that 
charges of any kind whatsoever were pending against him on the 


22 


t\ S. EX REL. HENRY D. PHILLIPS V9. 


oth day of February, 1900. or tliat the relator was deprived 

40 of due process of law in connection with the proceedings 
which resulted in his disbarment, and states that the truth 

and the fact is that on the 11th day of October. 1899, James L. 
Davenport, then Acting Commissioner of Pensions, served upon 
the relator a citation, granting him a period of thirty days to show 
cause, if any he had. why he should not be recommended for dis¬ 
barment from further practice on account of his unlawful and un¬ 
professional conduct in connection with the pension claim of said 
Ann Chambers. (Exhibit E). 

On the 12th day of November. 1899. the relator filed in the 
Bureau of Pensions his response to said citation, dated on the 1st 
day of November. 1899. (Exhibit F). 

On the 22nd day of November. 1899. James L. Davenport. Act¬ 
ing Commissioner of Pensions, as provided by rule 9 of the rules 
and regulations governing the practice of attorneys before the De¬ 
partment of the Interior, recommended to the Secretary of the 
Interior that the relator be disbarred from practice bv reason of 
his acts in connection with the pension claim of said Ann Cham¬ 
bers. forwarding with his recommendation all of the original pa¬ 
pers connected with the attornev files of the relator and with the 
pension claim of said Ann Chambers. (Exhibit CD. 

On the 22nd day of November. 1899, the said James L. Daven¬ 
port. Acting Commissioner of Pensions, notified the relator that ho 
had that dav been recommended for disbarment. (Exhibit H). 

On the Hth day of January. 1900. the said Secretary returned 
the said papers to the said Commissioner for “further con- 

41 sideration in connection with the evidence filed in rebuttal 
of the charge* against Mr. Phillips in the Claim of Ann 

Chambers, recentlv filed in the Department and herewith trans¬ 
mitted” (Exhibit “II” 2). and on the 24th day of January. 1900. 
the said Commissioner returned the entire record to the said Sec¬ 
retary reaffirming the recommendation that the relator be dis¬ 
barred (Exhibit “IT” 8). 

And the respondent respectfully submits and files herewith certi¬ 
fied copies of the original papers mentioned above, praying that 
the same be read in connection with his answer. 

And lienee it is charged that the averment of the relator in said 
fourth paragraph that he had no knowledge of the fact that charges 
of any kind were pending against him before the Secretary of the 
Interior on the 5th day of February. 1900. is false and false within 
the knowledge of the relator: and your respondent specifically de¬ 
nies the allegation contained in said fourth paragraph that the re¬ 
lator was wholly deprived of due process of law in the said proceed¬ 
ings and states that on the contrary due process of the law applicable 
to such proceedings was had at every stage thereof, as hereinafter 
stated. 

A citation dated on the 11th day of October, 1899, was served 
upon the relator by the Acting Commissioner of Pensions, in which 
said citation he was fully notified of the charges against him in 
connection with the pension claim of Ann Chambers, and in which 
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said citation the letter of the relator to Charles P. Brown, of Tren¬ 
ton, New Jersey, above mentioned, was copied in full. This 
42 citation was the basis of the charge against the relator. (Ex¬ 
hibit E). 

On the 12th day of November, 1899, the relator hied his response 
to this citation, dated on the 1st day of November, 1899, and as said 
response was not deemed satisfactory by the said Acting Commis¬ 
sioner of Pensions, he, on the 22nd day of November, 1899, as pro¬ 
vided by rule 9 (supra), transmitted the entire record to the Secre¬ 
tary of the Interior for the consideration of that oflicer and such 
action as he might deem proper in the premises (Exhibit G). And 
on the 5th day of November, 1900, the said Secretary of the In¬ 
terior, in the proper exercise of a duty imposed upon him by law 
to determine whether the charges against the relator should be 
dismissed or he should he suspended or disbarred from practice, de¬ 
termined that he should be disbarred, and so held. (Exhibit I). 

On the 7th day of February, 1900, the Commissioner of Pensions 

advised the relator that on February 5, 1900, the Secretary of the 

Interior had issued an order disbarring the relator from further 

practice before the Department of the Interior and the bureaus 

thereof (Exhibit J) ; and, as shown by the terms of said order of 

disbarment, in reaching his conclusion in the premises the said 

Secretary of the Interior took into consideration the fact that it was 
«/ 

the duty of the relator, as the attorney recognized to represent Mrs. 
Chambers in connection with the prosecution of her claim for pen¬ 
sion, to prepare the declaration and the affidavits filed in connection 
therewith, and that with the knowledge that such was his 
48 duty, he turned the actual preparation of such papers over 
to clerks employed in his office, and not only knowingly 
permitted such clerks to collect compensation for the services which 
lie had contracted to perform, but, on being advised that such 
compensation had been collected, defended the action of his said 
employees in so doing and did not deny, but on the contrary ad¬ 
mitted, that the amount stated in the citation had actually been 
collected by his employees at his office and from his client. 

The relator was afforded full opportunity to make his defense 
in the case, and lie availed himself of this opportunity and presented 
evidence in the form of affidavits in connection therewith. 

Paragraph 5. 

Your respondent says in answer to the fifth paragraph that he 
is advised that the averments therein do not present matters of fact 
but import questions of law and, so far as he is advised in the 
premises, denies the effect of said allegations as pleaded. 

Paragraph 6. 

Respondent admits that in the citation (Exhibit E) and in the 
letter from the Commissioner of Pensions to the Secretary of the 
Interior recommending the disbarment of the relator (Exhibit G) 
reference was made to section three of the act regulating fees and 
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cost> in the State of New Jersey (General Statutes of New Jersey, 
1890, page 1450), which provides that the fee of a judge or other 
officer for taking an affidavit shall be twelve cents, and admits 
that it was pleaded by the relator in his answer to the citation 
44 (Exhibit F) that said law did not apply to jurat and folio 
fees to be charged by notaries public in the preparation of 
papers to be used in connection with claims for pension, but denies 
that Ethan Allen Hitchcock, in issuing the order of disbarment 


of the 5th of February, 1900, rested the charge against the relator 
on the provisions of said section three. On the contrary, it is 
plainly stated in the order of disbarment that said Secretary of the 
Interior took into consideration, in deciding the issue in this case, 
a written opinion of a member of the bar of New Jersey, to the effect 
that the uniform practice in New Jersey had been for a period of 
thirty years for notaries to charge for the making of depositions 
required by any court or jurisdiction out of the State the same 
fees that are allowed to masters in chancery or commissioners es- 
pecially appointed, and in addition thereto twenty cents a folio, 
and that the custom had been uniform to charge for an ordinary 7 
affidavit which includes the preparation of it in the form of a depo¬ 
sition where it is to go out of the State and be verified by the seal 
of the notary the sum of fifty cents, and that he avowedly decided 
the issue, not under any misapprehension which may have existed 
with reference to the application of said section three to papers to 
be used in connection with claims lor pension, but upon the specific 
ground that the preparation of the affidavits in the pension claim 
of Ann Chambers—sixteen in all—was a part of the service for 
which the relator was paid on the allowance of the claim, and that 
no charge therefor should have been made by these notaries, who 
were employees of Mr. Phillij >s and acting in his behalf in 
45 preparing such papers, and that their action in demanding 
and receiving a fee for such services in addition to the fee 
for affixing the jurat and seal thereto was unwarranted, as these 
affidavits were prepared by them in the line of their employment 
by Mr. Phillips as his clerks. (Exhibit I). 


Paragraph 7. 

Your respondent denies the averment in the seventh paragraph 
that the judgment of disbarment made by Ethan Allen Hitchcock 
was absolutely void and a mere nullity because he failed to afford 
petitioner due process of law in the premises, and that he had no 
jurisdiction over him because he wholly failed to charge him with 
any offense known to the law, and therefore that the judgment of 
the said Secretary of disbarment was coram non judice, was ab¬ 
solutely void and a mere nullity, and could not bar or bind the 
relator in any way whatsoever, and states that, as hereinbefore set 
forth, the proceedings leading up to this disbarment, as shown by 
the exhibits herewith presented (and it is prayed that Exhibits E 
to U. inclusive, be considered as a part of this answer and read in 
connection therewith as though set forth in full in this answer), were 
had with due process of the law applicable thereto and were not 
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void, but were binding, and that the judgment of Ethan Allen 
Hitchcock was not comm non judice by reason of the fact that he 
was the proper officer duly empowered and required by law to de¬ 
termine the issue in said proceedings, and that it was solely within 
his province to determine what action should be taken therein. 

46 Paragraph 8. 

Respondent denies the averment in the eighth paragraph that 
the judgment of the fifth day of February, 1900, made bv the said 
Ethan Allen Hitchcock, was absolutely void and null at the time 
that it was made and without binding force or application to the 
relator, and states that on the contrary said judgment was a valid 
judgment, properly reached by said Ethan Allen Hitchcock, with 
reference to a matter which was solely within his jurisdiction to 
determine. 

Further answering the averments of said eighth paragraph, the 
relator admits that on the 20th day of October, 1908, he refused 
to set aside the said judgment of his predecessor as of the day and 
time when it was rendered and to free and discharge the relator from 
all the effects of said judgment under an application previously made 
to set aside and annul said judgment as of the day and time when 
it was rendered and to free and discharge the relator of all the ef¬ 
fects of said judgment, and to the end that the court may be fully 
advised in the premises, states that on the 26th day of April, 1900, 
the Assistant Attorney General for the Department of the Interior 
rendered an opinion to the substance and effect that there does not 
appear to be any statute of the State of New Jersey which in terms 
prescribes the fees which may be demanded and received by notaries 
for services in the preparation of papers; that General Statutes, vol¬ 
ume 2. page 1439, section 2, provides that—“The officers and per¬ 
sons in this act named shall be entitled to demand and receive for 
tlie services hereinafter mentioned the fees thereto respectively 

47 annexed and no more,” and after enumerating many officers 
and persons and prescribing the fees for specified services, 

this statute, on page 1450, provides: “Judge or other officer. For 
taking every affidavit, twelve cents; for taking every acknowledg¬ 
ment or proof of a deed or conveyance, fifty cents,” and does not 
affect notaries unless included within this provision, and hence, in 
substance, that the Acting Commissioner of Pensions was in error 
in stating to the contrary in the citation and in stating to the con¬ 
trary in the letter recommending the disbarment of the relator, and 
that for that reason it was the judgment of said Assistant Attorney 
General that the disbarment order against the relator should be 
vacated and held for naught but without prejudice to the consider¬ 
ation by the Commissioner of Pensions and said Secretary of the 
other charges pending against Mr. Phillips, as suggested in the 
notice given to him in the matter. (Exhibit K). 

On the 26th day of April, 1900. the Secretary of the Interior, 
in the proper exercise of a discretionary duty, determined and de¬ 
cided to cancel and revoke the order of the 5th day of Februarv, 

4— 2140 a 
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1900, disbarring the relator from practice before the Department 
of the Interior and the bureaus thereof, and so ordered (Exhibit 
L), but in issuing said order the said Secretary did not adopt the 
suggestion of the said Assistant Attorney General that the disbar¬ 
ment order against the relator should be vacated and held for 
naught, without prejudice to the right of the Department to con¬ 
sider and determine the charges against the relator which 

48 had no relation to the legal jurat fees which might properly 
be charged under the laws of New Jersey in connection with 

papers to be used in pension claims, and simply determined that he 
would restore the relator as a practitioner before the Department. 
(Exhibit M). 

On the 19th dav of Maw 1900. the relator wrote a letter to the 

• « > 

Commissioner of Pensions inquiring whether the order of April 

26th related back to and vacated the order of February 5th as from 

that date (February 5. 1900). (Exhibit N). 

On the 22nd dav of Mav, 1900, the Commissioner of Pensions 

• • 

advised the relator that the effect of the order of April 26, 1900, 
was to restore him to the rights and privileges accorded him as an 
attorney prior to February 5, 1900. (Exhibit O). 

On the 11th day of June. 1900, the Commissioner of Pensions 
returned with a report a petition of the relator to be restored to his 
status as attorney in all pension cases in which he was the attorney 
at the time of his disbarment on the 5th day of February, 1900. 
requesting instructions with reference thereto. (Exhibit P). 

On the 6th day of December. 1900. the Secretary of the Interior 
transmitted to the Commissioner of Pensions a copy of a letter from 
G. V. W. Yroome. Attorney, of Trenton, New Jersey, dated Sep¬ 
tember 27. 1900, appealing in behalf of Ilenry D. Phillips from 
the action taken in connection with the pension claims of John R. 
Rowley and Ephraim Burket. and contending that the relator's 
rights as an attorney had been intact at all times since 

49 February 5. 1900, with an endorsement as follows: 


“Department of the Interior. 

December 6, 1900. 

Respectfully returned with the remark, that the order of the 
Department, dated Feb. 5. 1900, which disbarred Ilenry D. Phillips 
from practice, has not been annulled, but was canceled and revoked 
by the Secretary of the Interior on the 26th day of April, 1900. 

In cases similar to that referred to in the letter of the Commis¬ 
sioner of Pensions, dated Sep. 11. 1900. appeals to the Secretary 
of the Interior under existing regulations, are not considered unless 
accompanied by evidence of refundment of the attorney's fee in 
controversy. 


E. A. HITCHCOCK, 

Secretary. 

FLC.” 


(Exhibit Q). 


On the 11th day of January. 1901, E. A. Hitchcock, Secretary of 
the Interior, notified the Commissioner of Pensions that reconsid- 
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eration of the action of the Department under date of April 26, 
1900, cancelling and revoking the order of February 5, 1900, dis¬ 
barring H. D. Phillips from practice, was not deemed advisable, 
and the petition of said Phillips that said order be held null and 
void was accordingly denied. (Exhibit R). 

On the 17th day of January, 1901, the Commissioner of Pensions 
notified the relator that the Secretary of the Interior had denied the 
petition filed in his behalf hv Messrs. Vroome and Walker, Attor¬ 
neys, that the relator he restored to his status as attorney in all pen¬ 
sion cases in which he was recognized at the time of his disbarment 
on February 5, 1900. (Exhibit S). 

And on July 28. 1902, F. L. Campbell, Assistant Secretary of 
the Interior, in the matter of the appeal filed by the relator with 
reference to fee in the case of John Walker, Certificate No. 

50 1,005,591, Docket No. 7169. affirmed the aetion of the 
Rureau of Pensions and held that rule 8 of the rules of 

practice by the Department of the Interior applies under the recited 
conditions to an attorney whose disbarment has been set aside on 
the ground assigned in the appellant’s case, as well as to those attor- 
nevs who have been restored to practice as an act of grace. (Ex¬ 
hibit T). 

Thereafter, from time to time the relator has appeared before 
the Department of the Interior in person and by attorney and has 
urged upon various Secretaries. Acting Secretaries and Assistant 
Secretaries of said Department that the said order of disbarment 
be declared null and void ab initio. 

On the 18th day of October. 1908. the last of these motions was 
filed through an attorney by the relator, and on the 20th day of 
October. 1908, the respondent dismissed the appeal. Docket No. 
8182. holding as follows: 

“I have gone over this matter very thoroughly and find neither 
authority nor reason for my attempting to make or cause to he 
made, as you request, any ‘orders, entries, erasures or substitutions’ 
in the records in this case. These records appear to he complete 
and show the entire transaction, and place Mr. Phillips in as good 
a position {is this Department can place him.” 

For these reasons T must deny your application for reopening 
the case as presented to the Acting Secretarv in July last.” (Ex¬ 
hibit U). 

And the respondent respectfully represents to the court that in 
reaching this decision in this case he acted within his jurisdiction 
in determining not to reopen or set aside the action of his predecessor 
on the ground that, having thoroughly considered the issues involved 
he could find neither authority nor reason for his attempting 

51 to make, or cause to be made, any orders, entries, erasures or 
substitutions in the record in this case or to reopen the case, 

it being a matter peculiarly and solely within his province to decide 
and determine whether he could or should take further action in 
the premises. 

Respondent denies the allegation in said eighth paragraph that 
Ethan Allen Hitchcock acted in said proceedings beyond his power 
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and jurisdiction, and he also denies that the law provided no other 
remedy in the premises whereby the relator could have had relief 
if he had sought the same at the proper time. 

Paragraph 9. 

Respondent respectfully submits to the honorable court that for 
the reasons stated in his response to paragraph 8 of the petition his 
action of the 20th day of October. 1908. in refusing to annul and 
set aside the actions of his predecessors, as set forth in this answer to 
the petition, was taken with due care and consideration, and was 
taken within his jurisdiction and is not subject to review by the 
honorable court: that, as stated in his letter of the 20th day of Oc¬ 
tober. 1908 (Exhibit U). the relator is in as good a position as the 
Department of the Interior can place him. Relator is, and has been 
since April 20. 1900. permitted to practice as an attorney or agent 
before the Department of the Interior and the various bureaus and 
offices thereof, and if the mandamus as prayed for in the petition 
should he issued, it would he wholly unnecessary to restore the 
rights of the relator in the premises, as such rights have long 

52 since been restored, so far as it lay within the power of the 
Department of the Interior to do so; that no proceedings in 

the premises could in any way confer any benefits whatsoever upon 
the relator, as any claims for pension in which he may have lost 
his right to recognition as attorney by reason of the order of disbar¬ 
ment during the period from February 5 to April 20. 1900. have 
long since been adjudicated or abandoned: that in any such cases 
where the attorneys’ fees were paid to other attorneys or agents who 
were recognized during the period of said disbarment are long since 
settled and determined, and there is no fund from which such fees 
could now he certified and paid to the relator, as, under the law, at¬ 
torneys' fees are paid only by deduction from the pension allowed 
to a beneficiary under the pension laws by the United States pension 
agent making payment to the pensioner, and under the rules of the 
Department of the Interior and the Bureau of Pensions no appeal 
with reference to the payment of a fee can he considered unless filed 
within a period of one year after the same is due and payable, and 
that fact has come to tlie knowledge of the attorney claiming the fee. 

It is respectfully submitted to the honorable court that it is now 
too late for the relator to institute mandamus proceedings with 
reference to actions taken by the Secretary of the Interior over 
eight years ago. and that it is not within the jurisdiction of the 
honorable court to review and set aside the actions of Ethan Allen 
Hitchcock or of the relator as Secretary of the Interior in deciding 
and determining matters which were within their province 

53 to decide and determine. 

And your respondent, having fully answered, prays that 
the petition may be dismissed, the rule discharged, and the wTit 
denied. 


JAMES RUDOLPH GARFIELD. 
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James Rudolph Garfield, being duly sworn, says that he is the 
Secretary of the Interior; that he has read over the foregoing answer 
to the rule issued herein to show cause why the writ of mandamus 
should not be allowed and that he knows the contents thereof, and 
that the matters and facts therein stated from his personal knowl¬ 
edge he knows to be true and those stated upon information and 
belief he believes to be true. 

JAMES RUDOLPH GARFIELD. 

Sworn to and subscribed before me this 17th dav of December, 
1908. 

[seal.] EDWD. B. FOX, 

Notary Public in and for the District of Columbia. 

(Endorsed.) 


Let this answer be filed. 


WENDELL P. STAFFORD, Justice. 


54 Memorandum by the Court Noting Exception of the 

Respondent , &c. 

Filed January 11, 1909. 


Jan. 7-09. 

Mr. Smith: In the case of U. S. ex. rel. II. I). Phillips vs. Gar¬ 
field, Mr. Clements would like to have you ask Judge Stafford to 
note our exception to his sustaining the relator's motion to strike 
out parts of our answer, in his minute book. 

Also we want to get permission to file this amended answer— 
which is simply a clean draft of the original answer with the of¬ 
fending matter left out. We have supplied Mr. Phillips with a 
copy thereof. 

R. WRIGHT, 

Office Ass’t Att'y Gen l, Interior I)ept. 

Exception is noted to the order granting the motion to expunge. 

WENDELL P STAFFORD, Justice. 

January 11, 1909. 
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55 Order Granting Leave to Amend. 

Filed Mav 13, 1909. 

• * 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry J>. Phillips, Petitioner, 

v. 

James Garfield, Secretary of the Interior, Respondent. 

On Petition for Mandamus. 

Application having been made to the Court by the petitioner in 
the above stated cause for an order permitting him to tile an amend¬ 
ment to the petition in the above stated cause and directing the 
respondent to answer said amendment to said petition, and further 
permitting the petitioner to withdraw from the tiles the replication 
Heretofore tiled by him in said cause, and it appearing to the court 
that due notice of this application and a copy of the proposed 
amendment to said petition have been served upon the respondent, 
ami no reason appearing to the contrary: 

It is. on this 13th dav of Mav. nineteen hundred and nine, or- 
dered that the petitioner be and he is hereby granted leave to amend 
his petition heretofore tiled in the above stated cause by filing the 
amendment to said petition hereto annexed. And it is further or¬ 
dered that the respondent shall answer said amendment to said 
]>etition in 15 days from the date hereof. And it is further ordered 
that the petitioner have leave to withdraw from the tiles the 

56 replication heretofore filed by him, in the above stated cause. 

HARRY M CLABAUGII, 

Chief Justice. 


Motive and Amendment to Petition. 

Filed May 14, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry I>. Phillips, Petitioner. 

v. 

James R. Garfield. Secretary of the Interior, Respondent. 

On Petition for Mandamus. 

To the Secretary of the Interior, or his attorney, or whom it may 
concern: 

Take notice that I shall make application before the Supreme 
Court of the District of Columbia, at the Court House of said Dis- 


31 


RICHARD A. BALLINGER, SECR*Y, <fcC. 

trict of Columbia, in the City of Washington, on Friday, May the 
fourteenth, nineteen hundred and nine, at ten o'clock in the fore¬ 
noon or as soon thereafter as counsel can be heard thereon, for an 
order permitting the petitioner to file an amendment to his petition 
tiled in the above stated matter and directing the respondent to 
answer said amendment to said petition within such time as may be 
named by said court. And take notice further that the an- 
57 nexed is a copy of the amendment to said petition intended 
to be tiled on said application, with the exception of the 
exhibits referred to in said amendment to said petition. And also 
permitting the petitioner to withdraw from the tiles the replication 
heretofore tiled in the above stated matter. 

Yours respectfully, 

HENRY 1). PHILLIPS, Petitioner . 

Service of a copy of the foregoing notice and of the annexed copy 
of proposed amendment to the petition, acknowledged this 12 day 
of May, A. 1). 1909. 

F. W. CLEMENTS, 

Attorney for Respondent. 

* * * * * * * 


Your petitioner by way of amendment to the petition tiled in 
the above stated matter or supplemental petition thereto, for an 
amendment to Paragraph Two, of said petition, respectfully submits 
in addition to the matters set forth in said Paragraph. 

(2) As showing that the order disbarring your petitioner was 
based upon the allegation of nonprofessional conduct consisting in 
the charge by Notaries Public in your petitioner’s employ of fifty 
cents apiece for execution and certification of affidavits, and 
58 as part of this amended petition, the opinion of Willis Van 
Deventer, Assistant Attorney General, bearing date April 
twenty-sixth, nineteen hundred, as appears in the record of said 
disbarment proceeding on the files of the Department of the Interior, 
to which for greater certainty your petitioner begs leave to refer. 


(4) Your petitioner by way of amendment to Paragraph Four, 

of said petition, respectfully shows in addition to the matters set forth 

in said Paragraph that your petitioner had no knowledge that 

charges were pending before the Secretary of the Interior on the fifth 

dav of Februarv. nineteen hundred, for the reason that on the fifth 

dav of January, nineteen hundred, the Secretary of the Interior 
« «> 

returned to the Commissioner of Pensions the papers in such dis¬ 
barment proceedings with the following endorsement: “Respectfully 
returned to the Commissioner of Pensions for further consideration 


in connection with the evidence of rebuttal in the charges against 
Mr. Phillips in the claim of Ann Chambers, recently filed in the 
Department, herewith transmitted," signed E. A. Hitchcock, Secre¬ 
tary of the Interior, as appears in the records of said disbarment 
proceedings on the files of the Interior Department, to which this 
petitioner begs leave to refer. (See Petitioner’s Exhibit A.) 

Your petitioner further shows that the evidence in rebuttal re- 
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ferred to in said endorsement were iitfidavits of Thomas B. Sewell and 
Morgan B. Furman, (See Petitioner's Exhibit- B and C), to 
59 the effect that the charges for taking said affidavits were legal 
and proper and that no part of the money received for the same 
had ever come to the hands of your petitioner, which affidavits were 
filed by your petitioner not as evidence to be used at any hearing of 
the case, but for the purpose of procuring a reopening of the case 
and a return of the papers to the Commissioner of Pensions for fur¬ 
ther consideration; that your petitioner after filing said affidavits 
visited the Interior Department and there learned that said papers 
had been returned to the Commissioner of Pensions, as appears by 
said endorsement of the Secretary of the Interior, and in consequence 
of said information your petitioner rested under the belief that the 
Commissioner of Pensions would in the performance of what your 
petitioner charges was his official duty in the premises, inform your 
petitioner should he thereafter take any further action in said dis¬ 
barment proceedings; and your petitioner further shows that said 
Commissioner never informed your petitioner of any further action 
on his part and your petitioner, therefore, rested without action on 
his part awaiting for information of any action taken or contem¬ 
plated by the said Commissioner of Pensions in said proceedings. 

Your petitioner further shows that on the twenty-fourth day of 
January, without having given notice to vour petitioner of any fur¬ 
ther action, without having given your petitioner any opportunity of 
presenting evidence or proofs in refutation of the charges made 
against him in said citation, and without giving him any opportu¬ 
nity for a hearing at any time or argument upon the law or facts, 
returned the said papers to the Secretary of the Interior on 
(30 the twentv-fourth of January, nineteen hundred, with the 
recommendation atlirming the recommendation made on the 
twenty-second of November, eighteen hundred and ninety-nine, that 
your petitioner be disbarred, as appears by the letter of the Commis¬ 
sioner of Pensions addressed to the Secretary of the Interior, dated 

»• 

January twenty-fourth, nineteen hundred, as appears in the records 
of said disbarment proceedings on the tiles of the Interior Depart¬ 
ment. to which your petitioner begs leave to refer. 

Your petitioner further shows that thereupon said Secretary of the 
Interior proceeded to consider said matter and to render judgment 
in the disbarment proceedings against your petitioner without notice 
to your petitioner that the matter was then pending before him, and 
without giving your petitioner any opportunity to present evidence 
or to be heard on the law or facts, as required by Section 5, of the 
Act of Congress, approved July 4, 1884. above recited, and pro¬ 
mulgated on the fifth day of February, nineteen hundred, the judg¬ 
ment disbarring your petitioner, and your petitioner further shows 
that your petitioner was deprived of due process of law in the ren¬ 
dering of said judgment, in that the said Commissioner of Pensions 
based his recommendation for the disbarment of your petitioner, 
and the said Secretary of the Interior based his judgment of disbar¬ 
ment, in accordance with the said recommendation upon ex parte 
affidavits of Ann Chambers and Ella L. Scudder taken by special 
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examiner of the Bureau of Pensions in April and May, eighteen 
hundred and ninety-nine and the report of such special ex- 
61 aminer, which ex parte affidavits and report were made the 
basis of the said citation against your petitioner, the existence 
of which affidavits and report were entirely unknown to your peti¬ 
tioner and concealed and withheld by the said Commissioner of 
Pensions and Secretary of the Interior from the knowledge of your 
petitioner during all the said disbarment proceedings and first be¬ 
came known to your petitioner on the filing of the answer by the 
respondent to the petition in this cause, a certified copy of which 
affidavits and report of the special examiner are annexed to this 
petition, to which your petitioner begs leave to refer and make a 
part of said petition. (See Petitioner’s Exhibit “D”) 

Your petitioner further shows that he was notified of said order 
of disbarment on the seventh dav of February nineteen hundred, 
bv the Secretary of the Interior; that your petitioner was completely 
surprised that said judgment had been rendered because, as above 
stated, your petitioner had no knowledge that proceedings were then 
pending before the Secretary of the Interior and that your petitioner 
further shows and charges that the use of said ex parte affidavits 
of Ann Chambers and Ella L. Scudder and the report of the exam¬ 
iner taking such ex parte affidavits as evidence in the said proceed¬ 
ings against your petitioner without any knowledge on the part of 
vour petitioner, without any opportunity on the part of your peti¬ 
tioner to cross examine the witnesses, and without giving your peti¬ 
tioner any opportunity to submit testimony of witnesses or other 
evidence on his behalf, or to be heard in argument on the law 
6*2 or facts, was in violation of the fundamental principles of 
justice, and in connection with the other facts in said pro¬ 
ceedings, above set forth, constituted a denial of due process of law 
to this petitioner of the most flagrant character and constituted such 
a defect in the proceedings as to wholly vitiate the same and deprive 
them of the nature and character of judicial procedure. 

(7) Your petitioner by way of amendment of Paragraph Seven 
of said petition respectfully shows in addition to the matters set 
forth in said Paragraph of said petition that the said Secretary of 
the Interior had no power to make said judgment of disbarment 
because the facts charged a< an offense in said citation, to wit, the 
taking of fifty cents each for the execution and certification of affi¬ 
davits was not illegal under the laws of New Jersey, and that said 
Secretary of the Interior therefore had no jurisdiction to proceed to 
hear and determine charges against your petitioner when said 
charges, if true, constituted no offense in law, and constituted no 
violation either of the law or of the rules and regulations of said 
Interior Department, or of any of its Bureaus. Your petitioner, 
therefore, insists that said Secretary of the Interior had no power to 
make any order based upon said charges other than to dismiss said 
charges for want of jurisdiction, because no legal offense or violation 
of the rules or regulations of the Department or its Bureaus had been 
charged. 

(10) Your petitioner further, by way of amendment to said peti- 

5—2140a 
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tion. savs that mi or about the fourth dav of March, nineteen bun- 
dred and nine, the said James A. Garfield, the respondent, in 
03 this case, ceased to be Secretary of the Interior of the United 
States and that one Richard A. Ballinger succeeded him to 
that office and became and now is the Secretary of the Interior of the 
United States. 

Your petitioner further shows by way of amendment to said 
petition that on the twenty-third day of April, nineteen hundred 
and nine, your petitioner addressed to the said Richard A. Bal¬ 
linger. Secretary of the Interior, a request as follows, to wit: 

“I respectfully request vou to make an order vacating, annul-ing. 
and setting aside, as void from the beginning, an order made by 
the Secretary of Interior on the fifth dav of February, 1900, or- 
dering and directing that I, Henry I). Phillips, of Washington. 
IX C. and Trenton. New Jersey, be no longer recognized as agent 
or attorney in the prosecution of any claims or other matters be¬ 
fore the Department of tin* Interior, or any of the Bureaus thereof, 
and restoring to me all the rights which the Department of the 
Interior has held that I have lost bv reason of said order of Feb¬ 
ruary 5. 1900, which order was based upon alleged misconduct 
in the case of Ann Chambers, applicant for pension, this applica¬ 
tion being made on the ground that said order, February 5, 1900, 
was based upon proceedings taken against myself without due pro¬ 
cess of law.” 

and that on the twenty-eighth day of April, nineteen hundred and 
nine, the said Secretary of the Interior replied to said request as 
follows, to wit: 

“I have yours of the 23rd instant making the following request 
for:— 

‘An order vacating, annul-ing and setting aside, as void from the 
beginning, an order made by the Secretary of the Interior on the 
fifth day of February. 1900. ordering and directing that I. Henry 
D. Phillips, of Washington, I). C., and Trenton, New Jersey, be no 
longer recognized as agent or attorney in the prosecution of any 
claims or other matters before the Department of the Interior oi 
any of the bureaus thereof, and restoring to me all the rights which 
the Department of the Interior has held that I have lost by reason 
of said order of February 5. 1900/ 

and in reply have to advise you that the records of this De- 
04 partment show that on April 20, 1900. in a communication 
addressed to the Commissioner of Pensions, the then Secre¬ 
tary of the Interior, upon your application for revocation of the 
order of disbarment of February 5. 1900. held that said order “is 
hereby canceled and revoked.” A copy of this communication is 
herewith enclosed. 

The records appear to be complete and show the entire trans¬ 
action, and in view thereof I must refuse to make further order re¬ 
specting said disbarment proceedings.” 

And your petitioner further shows, by way of amendment to said 
petition, that said order of April twenty-sixth, nineteen hundred. 
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referred to in said last mentioned letter of the Secretary of the In¬ 
terior, was by instructions of the Secretary of the Interior addressed 
to the Commissioner of Pensions, dated December sixth, nineteen 
hundred, adjudicated and construed as follows: 

“Respectfully returned with the remark that the order of the 
Department, dated February fifth, nineteen hundred, which dis¬ 
barred Henry I). Phillips from practice has not been annul-ed, but’ 
was cancelled and revoked bv the Secretary of the Interior on the 
twenty-sixth day of April, nineteen hundred and nine.” 

And your petitioner therefore shows that the records of the De¬ 
partment and Bureau of Pensions show vour petitioner to have been 
disbarred for cause, and to have been rightfully and legally excluded 
from practice before it from the fifth day of February to the twenty- 
sixth day of April. A. D., nineteen hundred. 

Your petitioner, by way of amendment to said petition, further 
shows that by reason of said records of disbarment in said Depart¬ 
ment an dsaid refusal of said Secretary of the Interior to make an 
order annulling said order of disbarment of February fifth, nineteen 
hundred, as of the dav and time when said order was made, 


05 your petitioner is deprived of valuable legal rights and is 
made the victim of great injustice in that his character, repu¬ 
tation and standing as an attorney is grossly injured by the stigma 
thus placed upon him as having been disbarred for cause and restored 
through grace: that by reason of said record your petitioner has the 
same status not only before the Department and its Bureaus, but 
before the public as one who has committed some fraudulent or op¬ 
pressive action or violated some law or rules and regulations of the 
Department, and therefor suffering disbarment, whereas the truth as 
shown by the records of said disbarment proceedings show that the 
reason for making said order dated April twenty-sixth, nineteen hun¬ 
dred. was that the officials of the Department recognized that there 
was no offense in law charged against your petitioner, which would 
give jurisdiction for the making of any such order of February fifth, 
nineteen hundred, disbarring your petitioner and that said De¬ 
partment wrongfully and in violation of your petitioner’s constitu¬ 
tional rights to due process of law refused to so annul the record 
so as to restore your petitioner to the rights of which he was de¬ 
prived and continued in violation of his constitutional rights to 
visit upon him and still visits upon him. in violation of his said 
constitutional rights, the same punishment as though he had been 
guilty of some violation of law or of the rules and regulations of 
the Department or of some oppressive or fraudulent action toward 
his clients. 


Your petitioner further shows, by way of amendment to said 
petition, that there is pending in the New Jersey Supreme 
ffff Court an action on contract against your petitioner, brought 
by one Joshua R. H. Potts (See Petitioner’s Exhibit E) 


wherein the said plaintiff seeks to recover from your petitioner a 
sum of money claimed to be due on a contract of employment of 
said Potts bv vour petitioner and that your petitioner has filed in 
said cause a claim of recoupment alleging that the said Potts vio- 
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lated his duty and obligations a> the employee of your petitioner 
in circulating among the clients of your petitioner the statement that 
your petitioner had been lawfully and properly disbarred from prac¬ 
tice before the Department of the Interior and the Bureaus thereof, 
at Washington, and that your petitioner cannot have the benefit 
of said claim of recoupment so long as the record in the Depart¬ 
ment of the Interior shows that your petitioner was legally dis¬ 
barred from the fifth day of February, nineteen hundred, to the 
twenty-sixth day of April nineteen hundred; that your petitioner 
has procured a continuance of said suit upon said action on his 
application on the grounds that it was necessary to have said ordeT 
of February fifth, nineteen hundred, declared or decreed to have been 
null and void, and that until such an order could he made thus an¬ 
nulling said order of February fifth, nineteen hundred, your peti¬ 
tioner must he deprived of the benefit of his said defense to said 
action by way of recoupment and that proceedings to procure a 
decree compelling the making of such order or decree of annulment 
of said order of February fifth, nineteen hundred, were pending 
before this court, which has jurisdiction to determine the legality 
or illegality of said order of February fifth, nineteen bun- 
7 dred. 

Your petitioner further shows by way of amendment to 
said petition that said defense by way of recoupment to said action 
in the New .Tersev Supreme Court is a substantial defense on the 
part of your petitioner and your petitioner’s claim involves several 
thousand dollars in amount, and vonr petitioner is. therefore, de¬ 
prived of an opportunity to litigate a bona fide claim involving a 
large amount of money unless said order of February fifth, nine¬ 
teen hundred, so as aforesaid made against vour petitioner without 
due process of law he decreed by this court to have been null and 
void, because. a* vour petitioner shows, the same was made without 
due process of law. and therefore null and void from the begin¬ 
ning. 

HENRY D. PHTLLTPS. 


District of Columbia, jw; 

I do solemnly swear that T have read the foregoing petition by 
me subscribed and know the contents thereof: that the statement® 
therein made upon my own knowledge are true, and those made on 
information and belief. T believe to he true. 

HENRY D. PHILLIPS. 


Sworn and subscribed to before me this 12 day of Mav A D 
1909. • • ‘ 


F. A. MILLIGAN. 
Notary Public, D. C. 


fSEAL. j 
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Answer to Supplemental Petition. 

Filed Mnv *28, 1009. 

%/ • 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 


United States or America ex Kel. Henry 1). Phillips, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

On Petition for Mandamus. 


This respondent, in answer to the supplemental petition tiled by 
the relator on the fourteenth day of May, nineteen hundred and 
nine, now and at all times hereafter saving and reserving unto 
himself all benelit and exception to the imperfection, uncertainty 
and defect of the said petition, and saving unto himself the benefit 
of the lack of jurisdiction appearing on the face in the original 
and of the said supplemental petition, either in the relator to seek 
the relief therein prayed or in this Court to grant it, and the lack of 
jurisdiction of this Court to review, modify or annul the action of 
the Secretary of the Interior of the twenty-sixth day of April, nine¬ 
teen hundred, taken within the proper exercise of his jurisdiction 
in the decision of a matter peculiarly within his control, and the 
lack of jurisdiction of this Court to require that the respondent 
review, modify and annul the said action of his predecessor, 
relying thereon the same as if a demurrer had been specifi- 
cally interjxised, for answer to said supplemental petition, 
or so much thereof as is material, savs: 

Paragraph 2. The respondent denies the averment of the sec¬ 
ond paragraph and states that the truth is that his predecessor, 
Ethan Allen Hitchcock, Secretary of the Interior, did not disbar 
the relator on the fifth day of February, nineteen hundred, 


shall 


09 


“U* >on the allegation of non-professional conduct consisting in 
the charge by Notaries Public in your petitioner’s employ of fifty 
cents apiece for execution and certification of affidavits”, 


but did issue said order of disbarment on the ground that 

The preparation of these affidavits was a part of the service for 
which Mr. Phillips was paid on the allowance of the claim and no 
charge therefor should have been made by these notaries. Their 
action in demanding and receiving a fee for this service, in addi¬ 
tion to the fee for the affixing of the jurat and their seal thereto, was 
unwarranted, inasmuch as these affidavits were prepared by them 
in the line of their employment bv Mr. Phillips as clerks. 

The action of these employees in the matter above referred to 
was improper and reprehensible; they being employees of Mr. Phil¬ 
lips he cannot avoid his responsibility for their wrongful acts. It 
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does not appear that lie seeks to do so; on the contrary, from such 
defense as has been made by him in this case, it appears that he 
sustains them in the charges that they have made. 

* * * Under the circumstances his conduct in the premises 
cannot l>e regarded as other than unprofessional and fully war¬ 
ranting the issue of a prohibitory order in his ease.” (Respondent's 
Exhibit “I”). 

Your respondent admits the correctness of the copy of the opin¬ 
ion of Willis Yandevanter. Assistant Attorney General, dated April 
26 . 1000. incorporated in this amendment, but denies the effect 
of said opinion as pleaded. 

Paragrapli 4. The respondent admits the averment of the 
70 fourth paragraph that on the fifth day of January, nineteen 
hundred, his predecessor. Ethan Allen Hitchcock, returned 
to the* then Commissioner of Pensions the original papers in the 
Attorney Files of the relator and in the pension claim of Ann 
Chambers for further consideration and says that said Secretary 
instructed said C< mmissioner to consider, in connection therewith, 
the evidence in rebuttal of the charges filed against the relator in 


the pension claim of said Ann Chambers (Relator’s Exhibit “A”), 
but denies the averment contained in said fourth paragraph that the 


affidavits of Thomas R. Sewell and Morgan B. Furman (Relators 


Exhibits “B” and “C”) 


“were filed by your petitioner (the relator) not as evidence to be 
used at any hearing of the ease, but for the purpose of procuring a 
reopening of the ease”. 

and states that the fact is that said affidavits were executed on the 
fifteenth day of Decemlier. eighteen hundred and ninety-nine, and 
contained material intended to rebut the charges against the relator 
in the citation issued by the said Commissioner of Pensions on the 
eleventh day of October, eighteen hundred and ninety-nine, and 
were filed with the Secretary of the Interior as evidence in the dis¬ 
barment proceedings prior to the fifth day of January, nineteen 
hundred, and prior to the disbarment of the said relator under said 
proceedings on the fifth day of February, nineteen hundred, and 
were <o accepted and acted upon by the said Secretary of the Interior 
as is fully shown by relator's Exhibit “A”, and hence the respondent 
says that the said averment of the said relator is false and is false 
within the knowledge of the relator, and was made for the 
71 purpose of making it appear that the relator was denied due 
process of law in said disbarment proceedings, which is not 

a fact. 

The respondent does not know and therefore cannot say whether 
the said Commissioner of Pensions did. or did not, advise the rela¬ 
tor of his action in returning the entire record in the disbarment 
proceedings to the Secretary of the Interior on the twenty-fourth day 
of January, nineteen hundred, reaffirming, after consideration of tlie 
evidence filed by the relator, the recommendation of the Acting Com¬ 
missioner of Pensions of the twenty-second day of November, 
eighteen hundred and ninety-nine, that the relator be disbarred from 





30 


RICHARD A. BALLINGER, SECR’y, «fcC. 


practice; and the respondent respectfully represents to the Honorable 
Court that he has no reason to question but that the action of his 
said predecessor was taken in strict conformity with the practice 
relative to such matters which obtained on the date of the relator's 


disbarment, and that us the relator had been fully advised of the 
charges which he was called upon to answer by the service of the 
citation upon him and was thereafter fully advised that his disbar¬ 
ment had been recommended, and as he tiled his answer to the 
citation, admitting the collection of the amount therein charged in 
connection with the Ann Chambers case, as alleged, by the said 
notaries, Sewell and Furman, and as the relator filed the affidavits 


of said notaries relative thereto, it is whollv immaterial as to whether 
he was, or was not, advised of any report which may have been made 
bv the then Commissioner of Pensions to the Secretary of the Inte- 
nor in the premises. 

72 The respondent can neither affirm nor deny the averment 

of said fourth paragraph that the then Commissioner of 
Pensions based his recommendation for the disbarment of the rela¬ 


tor on ex parte depositions of Ann Chambers and Ella L. Scuddei, 
but can say that the citation issued to the relator was based upon 
said depositions and a letter of the relator addressed to Charles P. 
Brown, of the Grand Army of the Republic, of Trenton, New 
Jersey, dated on the fifth day of March, eighteen hundred and 
ninety-nine, relative to the amount alleged to be due in connection 


with tl le Ann Chambers case (Relator’s Exhibit *‘D”), and on a 
receipt given on the first day of March, eighteen hundred and 
ninety-nine, to Ann Chambers, by M. IE Furman, for the sum of 
$10.50 (Relator’s Exhibit ‘‘IV’), and the respondent cannot say 
whether his said predecessor, who is now deceased, did, or did not, 
consider said depositions in connection with the action disbarring 
the relator, but can say that the order of disbarment upon its face 
shows that it was wholly unnecessary for said depositions to have 
been considered as a basis for anv other action than the issuance of 


the citation. as the said Secretary of the Interior, 
disbarment, said: 


in said order of 


“The action of these employees in the matter above referred to 
was improper and reprehensible; they being employees of Mr. Phil¬ 
lips he cannot avoid his responsibility for their wrongful acts. It 
does not appear that he seeks to do so; on the contrary, from ‘•ueh 
defense as has been made by him in this case it appears that he 
sustains them in the charges that they have made” (Respondent's 
Exhibit “I”), 

and thus it ap|>ears that there was no controversy as to the essential 
facts relative to the sj>ecifio acts upon which the order of disbar¬ 
ment was based. No witnesses appeared before the said Sec- 
73 retary to testify orally, and the only question which wa* be¬ 
fore the said Secretary of the Interior, under the authority 
solely vested in him by the provisions of the act of July 4. 18S4. 
was whether what the relator had permitted to be done by said em¬ 
ployees. and what he admitted had been done by them, not only 
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bv hi." own statements, hut by the filing of the affidavits of said 
employees, was a sufficient cause to warrant the relator’s disbarment, 
and the said Secretary of the Interior in the proper exercise of a 
discretionary and quasi-judicial duty, imposed upon him by law. 
held and determined that there was a just and proper ground for 
the disbarment of the relator and thereupon issued the order in 
which these proceedings had their genesis. 

The respondent can neither affirm nor deny the averment of 
the fourth paragraph that the relator had no knowledge of the 
existence of the depositions of Ann Chambers and Ella L. Scudder 
and of the report of Special Examiner G. \Y. Morse in connection 
with the Ann Chamber." ease, certified copies of which are now 
offered as evidence by the relator (Exhibit ‘TV ), and says that he 
knows of no rule of law or anv good and sufficient reason whv the 
contents of a report of a subordinate to a superior officer should be 
disclosed to any other person, and says that the citation issued on the 
eleventh day of October, eighteen hundred and ninety-nine (Re¬ 
spondent" Exhibit “(»’), fully advised the relator of the charge 
based upon said depositions of said Ann Chambers and Ella R. Scud¬ 
der and on his said letter addressed to Charles P. Brown relative to 
the amount demanded in the Ann Chambers case (Respondent's Ex¬ 
hibit and as to wherein an examination of the papers 

74 in the pension claim of Ann Chambers showed that there 
were but seventeen affidavits therein and not twenty-two 
as is stated in the relator s said letter to said Charles P. Brown, and 


that the relator was thus fully informed of the charge which he 
was required to meet and was afforded every opportunity to present 
his defense, of which he availed himself thoroughly, not only filing 
his own statement in answer to the charge, but the affidavits of 
his said employees Sewell and Furman. 

The respondent therefore denies the averment of the fourth para¬ 
graph. and every averment in the original and supplemental peti¬ 
tion to the effect that the relator was denied due process of law at 
any stage of said disbarment proceedings, and says that, on the 
contrary, the said proceedings were, in all respects, regular and were 
had in strict accordance with the established practice and with the 


provisions of the act of July 4. 1884. 

Paragraph 7. The respondent denies the averment of the seventh 
paragraph that his said predecessor. 

“Had no power to make said judgment of disbarment” and says 
that it was a matter peculiarly within the jurisdiction of said 
predecessor to determine the issue raised in the citation against the 
relator, and to determine whether the relator should, or should not, 
be disbarred or suspended from practice before the Department of 
the Interior; and the respondent denies the further averment of said 
seventh paragraph that the question as to the legal jurat and folio 
fees in the State of New Jersey was a factor in determining 
75 whether the relator was guilty of the charge for which he 
was disbarred, and denies the averment of said seventh para¬ 
graph that the charge upon which disbarment was had was not a 
violation of the Rules and Regulations of the Department of the 
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Interior, and states, on the contrary, that said charge was violation 
of the said rules and regulations. 

Paragraph 10. The respondent admits the averment of the tenth 
paragraph that he is the successor of James Rudolph Garfield as 
Secretary of the Interior of the United States, and admits the fur¬ 
ther averment of the said tenth paragraph that on the ‘28th day of 
April, nineteen hundred and nine, he, the respondent, declined to set 
aside or annul the action of his immediate or former predecessors 
in declining to vacate, annul and set aside the order of the Secretary 
of the Interior of the fifth dav of Februarv, nineteen hundred, in 
disbarring the relator from practice before the Department of the 
Interior, and declaring that the order of the twenty-sixth dav of 
April, nineteen hundred, restored the relator to such practice from 
the date thereof, and the respondent savs that in so declining to re¬ 
consider and set aside the said order of his said predecessor he acted 
within his jurisdiction as the head of the Department of the Interior, 
concerning a matter which he is charged by law to determine; and 
the respondent respectfully represents to the Honorable Court that it 
is not within the jurisdiction of this court to entertain an appeal 
from his action in the premises, or to direct how he, the re- 
70 spondent, shall exercise his discretionary power in this matter. 

In further answer to the averments of the tenth paragraph, 
the respondent says that the records of the Department of the In¬ 
terior show that the relator was disbarred from practice before said 
department from the fifth day of February, nineteen hundred, to 
the twenty-sixth day of April, nineteen hundred, and was right¬ 
fully and legally excluded from such practice during the period 
which elapsed between said dates; but the respondent denies that by 
reason of said record the relator is deprived of any valuable legal 
rights, or is made a victim of great injustice, or that his character, 
reputation and standing is grossly injured; and the respondent denies 
that the said disbarment order against the relator was illegally 
issued. 

The respondent denies that his said predecessor exceeded his juris¬ 
diction in issuing said order of disbarment, or that he denied to the 
relator any of his constitutional rights, or that there was any lack 
of due process of law in the proceedings; and the respondent invites 
the attention of the Honorable Court to the fact that, as pleaded by 
the relator, the relator was restored to practice before the Department 
of the Interior on the twenty-sixth day of April, nineteen hundred, 
and that if any injustice was done in the issuance of said order of 
disbarment, which the respondent denies, the order reinstating the 
relator to practice, issued nine years ago, accomplished all that any 
action could accomplish to restore to the relator any rights which he 
mav have had. and that if the relief sought in the petition should 
be granted it could not confer any additional rights upon 
77 tin* relator, there being nothing to show that if the relief 
prayed for should be granted the relator would thereby 
become entitled to any fees or compensation in connection with any 
claim or matter pending before the Department of the Interior, or 
any of its subordinate offices by reason of such action. 

6— 2140 a 
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The respondent, in answer to the averment of the tenth paragraph 
relative to the alleged effect of the state of the record as to the 
relator's prior disbarment and restoration to practice in the case of 
Joshua R. II. Potts v. Henry I). Phillips, pending in the Supreme 
Court of New Jersey (Relator’s Exhibit “A”), says that, as shown 
bv the relator s exhibits said action is a suit bv which said Joshua 
R. II. Potts seeks to recover from the relator the sum of seven hun¬ 
dred dollars for salary for sendees alleged to have been rendered 
to the relator, and that in his answer, filed in said Court on the 
twenty-fifth day of January, nineteen hundred and eight (Relator's 
Exhibit “E’’), the defendant, who is the relator in this case did 
plead 

‘‘that the said plaintiff* ought not to have or maintain his aforesaid 
action thereof against him, because he says, that he, the said defend¬ 
ant, did before the time, when <\:e.. well and truly pay to the said 
plaintiff the said sums of money” 

and that the relator having so pleaded and set up as his defense 
in said suit that he had paid the said Potts the sums of money for 
the recovery of which said action was brought, the relator cannot, in 
this action, set up his said defense as any cause or reason why your 
respondent should review and set aside the action of his said predeces¬ 
sors, nor could any change which might hereafter be made in 
78 the record of the Department of the Interior with reference to 
the past standing of the relator as an attorney before said de¬ 
partment in any way change or modify the fact that during the 
period from the date of his said disbarment to the date of his said res¬ 
toration to practice, his status was that of a disbarred attorney, and 
that the question as to his right and title to fee in any pension 
or bounty land claims which were pending during said period 
and which were subsequently adjudicated was determined by the 
Department of the Interior in the light of the record, as it then 
and now stands, and such adjudication of the right of the relator 
to such fees cannot be disturbed, nor is there any provision of law 
under which the relator can now be paid a fee in any ease in which 
the fee was denied when the claim was adjudicated by reason of 
his said disbarment; and that the respondent is advised that the 
further averment of the relator in the tenth paragraph with refer¬ 
ence to the alleged effect of the existing record in the disbarment 
proceedings in the claim for recoupment made by the relator in 
connection with said suit entered by said Joshua R. II. Potts against 
the relator imports a question of law which the respondent is not 
required to answer. 

And your respondent having fully answered the averments of 
the supplemental petition prays that the same and the original 
petition may be dismissed, the rule discharged, and the writ denied. 

RICHARD A. BALLINGER, 

Secretary of the Interior. 

DANIEL W. BAKER, 

U. S. Atfy. 
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79 Richard A. Ballinger, being duly sworn, says that he is 

Secretary of the Interior; that he has read over the foregoing 
answer to the supplemental petition and to the rule issued herein to 
show cause why the writ of mandamus should not be allowed, and 
that he knows the contents thereof and the matters and facts therein 
stated from his personal knowledge he knows to he true, and those 
stated upon information and belief he believes to be true. 

RICHARD A. BALLINGER. 


Sworn to and subscribed before me this 28th day of May, nineteen 
hundred and nine. 


[seal.] 


\V. BERTRAND ACKER, 

Notary Public in and for the 

District of Columbia. 


Motion for Leave to File and Traverse of Henry D. Phillips. 

Filed November 29, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

Exited States ex rel. Henry D. Phillips, 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Now comes the plaintiff, Henry D. Phillips, by his attorneys and 
moves the Court for leave to file herein a traverse, a copy of 
80 which is attached hereto, in lieu of the replication heretofore 
filed in said cause. 

TUCKER & KENYON & 

E. S. BAILEY, 

Attorneys for Plaintiff. 

D. W. Baker, Esq., Attorney for Defendant: 

Take notice that the aforegoing will be for hearing on the 3rd 
dav of December, 1909. 

TUCKER & KENYON & 

E. S. BAILEY, 

Attorneys for Plaintiff. 

Service of copies of the above motion and traverse accepted this 
29th dav of November, 1909. 

D. W. BAKER, 
Attorney for Defendant. 

J. M. P. 

****** * 

The relator Henry D. Phillips by way of traverse to the answer 
to the amended petition filed herein by Richard A. Ballinger, Sec- 
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retarv of the Interior, denies each and every allegation of said an¬ 
swer which avers that the affidavits of Thomas B. Sewell and Morgan 
B. Furman (Relators Exhibits B and C) were for the purpose of 
rebutting the charges against the relator in the citation issued by the 
Commissioner of Pensions on the 11th day of October, 1899, 

81 and denies that the Commissioner of Pensions advised the 
relator of his action in returning the entire record in the dis¬ 
barment proceedings to the Secretary of the Interior on the 24th 
day of January. 1900. and denies that the action of the Secretary 
upon said record was taken in strict conformity with the law rela¬ 
tive to disbarment proceedings which obtained on the date of re¬ 
lator’s disbarment, whatever may have been the practice in relation 
thereto. The relator denies that it was wholly unnecessary for the 
Secretarv of the Interior to consider the affidavits of Ann Chambers 
and Ella L. Scudder as tending to establish a cause for disbarment. 
The relator denies each and every averment of the said answer that 
he was fully informed of the charges he was required to meet and 
was afforded even- opportunity to present his defense thereto or 
that ho did present his defense to said charges. The relator denies 
the allegation in said answer that the said proceedings under said 
citation were in all respects regular and were had in strict accord¬ 
ance with the provisions of the act of July 4. 1884, and the estab¬ 
lished practice thereunder, so far as the practice was in conformity 
thereto. The relator denies the allegations of said answer that it 
was a matter peculiarly within the jurisdiction of respondent’s said 
predecessor to determine the issues raised in the citation against the 
relator and to determine whether the relator should or should not be 
disbarred or suspended from practice before the Department of the 
Interior and denies that said charges in said citation were not in vio¬ 
lation of the rules and regulations of the Interior Department. The 

relator denies that the respondent in declining to reconsider 

82 and set aside the said order of disbarment of his said prede¬ 
cessor acted within his jurisdiction as the head of the De¬ 
partment of the Interior concerning a matter which he ought to 
determine. Relator denies the allegation that it is not within the 
jurisdiction of this court to entertain the j>etition herein. The re¬ 
lator denies each and every allegation in the answer which states that 
he was rightfully and legally excluded from practice of his pro¬ 
fession before the Interior Department during the period which 
elapsed between the dth day of February. 1900, and the 26th day of 
April, 1900. The relator denies so much of the answer of the re¬ 
spondent which states that respondent’s said predecessor did not 
exceed his jurisdiction in issuing said order of disbarment and did 
not deny to the relator any of his constitutional rights and that there 
was no lack of due process of law in the proceedings. The relator 
denies that the order reinstating him to practice issued nine years 
ago accomplished all that any action could accomplish to restore to 
the relator his rights in the premises and denies that if the relief 
sought in the petition should be granted it could not confer any 
additional rights upon him. 
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On the contrary, the relator avers that the said affidavits of the 
said Thomas B. Sewell and Morgan B. Furman were filed by the re¬ 
lator in the office of the Secretary of the Interior subsequent to the 
Commissioner of Pensions’ letter to the Secretary of November 22, 
1899. recommending relator’s disbarment and were filed for the sole 
purpose of procuring a reopening of the case; that on January 5, 
1900, the Secretary returned all papers to the said Com- 

83 missioner for reconsideration; that on January 24, 1900, said 
Commissioner returned all papers to the said Secretary re¬ 
affirming his recommendation for the disbarment of your relator and 
on February 5. 1900. said Secretary made an order disbarring your 
relator; that between the date of the filing hv relator of said affidavits 
as aforesaid and the date of his disbarment as aforesaid, the relator 
was given no notice whatever of the action of the Commissioner and 
Secretary in the premises and had no knowledge whatever thereof, 
hut was awaiting an opportunity to present evidence in said proceed¬ 
ings and made his defense therein; and the relator’s first intimation 
that he had of his disbarment was by said Commissioner’s notice 
to him of February 7. 1900. Relator also avers that he was dis¬ 
barred as aforesaid without having been given any hearing whatever 
or without having been given any opportunity to be heard or to pre¬ 
sent his defense to the charges against him by argument or other¬ 
wise. and for the reasons aforesaid he did not present his defense. 

Relator further avers that although the said order of said Secretary 
of February f>. 1900. purports to be the act of the said Secretary, as 
a matter of fact the said order was prepared by one of the subordi¬ 
nate officials employed in the office of said Secretary and said order 
was signed by said Secretary without his ever having himself ex¬ 
amined any of the papers relating to said charges against the relator 
or having considered said charges and relator’s answer thereto or 
any of the so-called evidence therein. 

And on this traverse the relator tenders issue. 

HENRY D. PHILLIPS, 

Relator. 

84 State of New Jersey, 

Mercer Count;/, To ii'it: 

I do solemnly swear that I have read the foregoing traverse by 
me subscribed and know the contents thereof; that the facts therein 
stated upon my personal knowledge are true and those stated upon 
information and belief. I believe to be true. 

HENRY D. PHILLIPS. 

Subscribed and sworn to before me this 27th day of November 
A. D. 1909. 

H. I. O’SHEA, 

[seal.] Notary Public. 

Memorandum. 

December 3, 1909.—Leave granted to file traverse in lieu of repli¬ 
cation. 
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Joinder of Ittsue. 

Filed December 3. 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex rel. Henry D. Phillips 

vs. 

Richard A. Ballinger. Secretary of the Interior. 

Now comes the respondent and joins issue upon the tra- 
85 verse of the relator filed herein on the 29th day of November, 
1909. 

DANIEL \V. BAKER, 
Per R. S'. IT., 

Attorney of the United States in and 

for the District of Columbia. 


Supreme Court of the District of Columbia. 

Monday, December 6 th, 1909. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

No. 51083. At Law. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

Richard A. Ballinger. Secretary of the Interior, Respondent. 

Come now the parties hereto by their respective attorneys of 
record and thereupon, the issues joined on the traverse to the 
answers herein having come on for trial by the Court upon the 
petition and amendment to petition, answer, and amended and sup¬ 
plemental answers of the respondent, the exhibits to said pleadings, 
and the testimony adduced on behalf of the relator and the re¬ 
spondent, and neither of the parties hereto having demanded trial 
by jury, the court after argument and submission of the 
86 said issues herein finds in favor of the respondent herein. 
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Friday, December 17 th, 1900. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

No. 51083. At Law. 

United States ex Rel. Henry D. Phillips, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

Upon consideration of the motion for a new trial tiled herein, it 
is ordered that the same be, and hereby is, overruled ; wherefore, it 
is ordered that the petition and amended petition herein be, and 
the same hereby are dismissed, and the Rule to Show cause dis¬ 
charged; further, it is considered that the respondent herein recover 
of petitioner herein his costs of defense to be taxed by the Clerk, 
and have execution therefor. 

From the foregoing, the petitioner by his attorneys, in open court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of a bond for costs is hereby fixed in the sum of 
One Hundred Dollars. 


87 Memoranda. 

January 3, 1910.—Appeal bond approved and filed. 

January 18, 1910.—Time to submit exceptions and file record 
extended to March 1, 1910, inclusive. 


Supreme Court of the District of Columbia. 

Thursday, February llth, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

No. 51083. At Law. 

United States ex Rel. Henry D. Phillips, Relator, 

vs. 

Richard Ballinger, Secretary, Respondent. 

Comes now the relator by his attorney of record and submitting 
to the court the Bill of Exceptions taken at the trial of this cause, 
prays that the same be signed and made of record nunc pro tunc, 
which is hereby accordingly done. 
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88 Directions to Clerk for Preparation of Transcript of Record. 

Filed February 17, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. IIenry D. Phillips, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

The Clerk of the Court will please include in the transcript of 
the record on appeal in the above entitled cause the following: 

1. Petition filed November 0, 1908. 

2. Rule to show cause, filed November 0, 1908. 

3. Order extending time for filing answer to rule, made Novem¬ 
ber 28, 1908. 

4. Answer to rule, filed November 27, 1908. 

5. Notice or motion by petitioner to strike out parts of answer, 
filed December 4, 1908. 

0. Order striking out parts of answer (from minute book). 

7. Amendment to answer, tiled December 5, 1908 (omitting ex¬ 
hibits which are included in bill of exceptions). 

8. Amended answer of respondent, filed January 11, 1909. 

9. Amendment to petition filed May 14, 1909 (omitting 

89 exhibits, which are included in bill of exceptions). 

10. Order granting leave to amend petition, made May 

13, 1909. 

11. Answer to amended or supplemental petition, filed May 28, 
1909. 

12. Motion for leave to file traverse, mem. of granting of motion, 
and traverse tiled November 29, 1909. 

13. Joinder of issue upon traverse, filed December 3, 1909. 

14. Order from minute book finding in favor of respondent M. 
52, p. 455. 

15. Judgment of Court from minute book, overruling motion 
for new trial and rendering judgment for respondent. 

10. Mem. of extension of time for filing bill of exceptions and 
filing transcript. 

17. Bill of exceptions. 

TUCKER. KENYON & MACFARLAND & 

E. S. BAILEY, 

Attorneys for Petitioner {Appellant ). 

Daniel W. Baker. Esquire, and Reginald S. Huidekoper, Esquire. 
Attorneys for Respondent (Appellee): 

Take notice that we have this 17th day of February 1910, filed 
the designation of which the foregoing is a copy, with the Clerk of 
the Court. 

TUCKER, KENYON & MACFARLAND & 

E. S. BAILEY, 

Attorneys for Petitioner ( Appellant ). 
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90 Service of copies of the above designation and notice ad¬ 
mitted this 17th day of February, 1910. 

DANIEL W. BAKER, 

U. S. Att’y, D. C., 
REGINALD S. HUIDEKOPER, 

Ass’t U. S. Att’y, D. C., 
Attorneys for Respondent (Appellee). 

Bill of Exceptions. 

Filed February 18, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51083. 

United States ex Rel. Henry D. Phillips, Relator, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 
United States of America, ss: 

Be it remembered that the above entitled cause came on for trial 
before Chief Justice Clabaugh on the 3rd day of December, 1909. 

Prsent, C. C. Tucker, Limton Satterthwait and Edward S. Bailey 
attorneys on behalf of the relator, and Reginald S. Huidekoper, 
Assistant United States Attorney and F. W. Clements, attorneys on 
behalf of the respondent. 

And thereupon the following stipulation was entered into 

91 by counsel for the relator and respondent with direction that 
it be copied into the record:— 

“It is hereby stipulated and agreed by and between the attorneys 
for the respective parties hereto that all exhibits in this cause ac¬ 
companying the petition heretofore filed in the cause and the exhibits 
heretofore filed accompanying the answers in this cause except such 
exhibits as may have been bv order of the Court stricken from the 
record are hereby to be considered as evidence and formal proof 
thereof is hereby waived/' 

The said exhibits are as follows, to wit: 


Exhibit A. 


No. 

Phillips, Henry D. 

Attorney. 

Admitted: December 4, 1877. 
Suspended, Oct. 5, 1893. 
Restored. Nov. 24, 1893. 
Re-ad. Mar. 31, 1899. 
Disbarred, Feb. 5, 1900. 
Restored, April 26, 1900. 


Washington, State D. C. 

& Office notified 
Trenton, State N. J. 


Remarks: 


Transfer: 


7—2140a 


See transfers on N. J. card. 
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92 “Exhibit B." 

Interior Department record relative to suspension, disbarment 
and restoration of Phillips; a copy of which was handed to Mr. 
Phillips by Mr. Wright on December 3, 1908. 


Exhibit C. 

Department of the Interior, 
Washington, 


W. P. C. 
A. L. M. 
W. B. A. 


October 5th, 1893. 

The Commissioner of Pensions. 

Sir: Your letter of even date has been received in which you 
recommend that Henry D. Phillips, an attorney and claim agent of 
this city, be suspended from practice before your office upon the 
following grounds, to wit: 

That he is endeavoring by means of misleading and improper 
statements, designed to create apprehension in the minds of pen¬ 
sioners and claimants for pension, to obtain a sum of money from 
each to which he is in no manner entitled; also that he has abused 
the confidence of the Pension Office by circulating misleading and 
improper statements in his capacity as a pension attorney, and that 
he has violated Rule 18 of the Rules of Practice. 

For the reasons stated, your recommendation is approved. 
93 and the papers accompanying your letter are herewith re¬ 
turned. 

Very respectfully, 

WM. H. SIMS, 

Acting Secretary. 


Department of the Interior, 
Washington. 


W. P. C. 
W. B. A. 


November 24. 1893. 

The Commissioner of Pensions. 

Sir: Your letter has been received submitting for consideration 
the papers in relation to the case of one Henry D. Phillips, an attor¬ 
ney and claim agent with offices in this city and Trenton. New 

Jersey. 

%/ 

Mr. Phillips was suspended by order of the Department dated 
October 5. 1893, upon the ground that he was endeavoring by 
means of misleading and improper statements, designed to create 
apprehension in the minds of pensioners and claimants for pension, 
to obtain a sum of money from each to which he was in no manner 
entitled; also that he had abused the confidence of the Pension Office 
by circulating misleading and improper statements in his capacity 
as a pension attorney, and had violated Rule 18 of the Rules of 
Practice of the Pension Office. 
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It appears from your report that he was duly advised as 

94 to the charges, and afforded an opportunity to rebut same. 

On November 1. 1893, Mr. Phillips filed an answer, and 
on November 2, 1893. he was advised that the same was not satis¬ 
factory. Tie asked for an extension of time to November 20. 1893, 
which was granted: and on that date appeared in person, and a full 
consideration of the charges was had. Thereupon he submitted the 
following letter touching the matter at issue, to wit: 

“Washington, D. C., November 21, 1893. 
“Commissioner of Pensions, Washington, P. C. 

“Sir: I desire to state to you relative to the proceedings now pend- 
“ ing looking to inv disbarment that I have no desire to make fur- 
“ ther defense. 

“I admit that 1 have done the acts with which 1 have been charged 
“ and ask that these proceedings he discontinued not as a matter 
“ of right but as one of grace, hereby promising to abstain from 
“ similar acts in the future and with the understanding that the 
“ discontinuance of these proceedings is granted with that under- 
“ standing. 

“I will also return to all pensioners the certificate of pension 
“now in my custody. 

%j 

“Very respectfully, 

(Signed) ‘ “H. D. PHILLIPS.” 

Upon consideration of the facts touching the matters above set 
forth, you have reached the conclusion that inasmuch as 

95 Mr. Phillips has acknowledged his error and promised to 
abstain from similar acts in the future, that the order of 

suspension should no longer remain in force, and recommend that 
it be revoked. 

Tn view of the facts set forth and your recommendation in the 
premises, the order of the Department dated October 5, 1893, sus¬ 
pending Henry P. Phillips from practice before the Pension Office 
is hereby rescinded, with the distinct understanding, however, that 
in case of a repetition of the offense herein before referred to, he will 
at once be disbarred from practice. 

The papers belonging to the files of your office are herewith re¬ 
turned. 

Very respectfully. 


4153. 


JNO. M. REYNOLDS, 

Assistant Secretary. 
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“Exhibit E.” 

(Copy.) 

H. Law Division. 

Department of the Interior, 

Bureau of Pensions. 

Washington, D. C., October 11, 1899. 
Mr. Henry D. Phillips, Washington, D. C. 

Sir: From evidence on file in this Bureau in the claim 
98 of Ann Chambers, widow of Isaac Chambers, late of Co. E, 
21st N. J. Inf., Cert. No. 474.476. it appears that you are 
guilty of unlawful and unprofessional conduct. Said evidence 
shows that you were the attorney of record in the claim, and upon 
the allowance were certified and paid the legal fee of $10. on account 
of your services in that connection. 

Subsequent thereto, on March 1, 1899. you demanded and re¬ 
ceived through M. B. Furman, a notary public, in your office, an 
additional fee of $10.50. You were called upon bv Mr. Charles P. 
Brown for an explanation of said charge: and on March 15. 1899, 
vou wrote him as follows: 

Mr. Charles P. Brown, Trenton, N. J. 

Sir: In re Ann Chambers affidavits were executed and transmitted 
as follows: 

August 6. 1898. claimant and two witnesses, 

August 20, claimant, 

August 20, Amanda Wood. 

December 24, claimant. 

December 24. claimant, 

December 24. Marv J. Carson, 

December 24. George H. Carson. 

December 24. L. R. Williams, 

January 21, 1899. claimant, 

Januarv 21. 1899, Marv J. Carson, 

January 21. 1899. George II. Carson. 

97 December 24. 1898, claimant and two witnesses. 

February 11. 1899. claimant and two witnesses. 

Twenty-two affidavits in all. She has not paid the postage charge 
of 50 cents in original and accrued cases, nor any fee of any kind. 
the (it 101 in the accrued case. 

She advanced during the pendency of case 50 cents which was 
paid L. R. Williams for tax search, assessor’s office, as to property 
and 50 cents for certificate marriage at Philadelphia, Pa. 

Verv trulv. 

• % 7 


H. D. PHTLLTPS.” 
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An examination of the papers in your files in the Law Division 
of this Bureau shows that at the time of writing the above letter 
to the claimant you were fully aware that it is unlawful to collect 
from a pensioner, or pension claimant, any sum on account of the 
prosecution of a claim for accrued pension. 

Tn the case of George Aah. certificate 174,372. you appealed from 
the action of this Bureau denying you a fee on account of the pros¬ 
ecution of a claim for accrued pension; and on .Tune Id. 1898, the 
TTon. Assistant Secretary of the Interior rendered a decision in the 
said case, in which he quotes Section 4870. R. S. IT. S., as amended 
by Section 3 of the act of July 4. 1884. and states. “Now hv the 
very terms of this section, the payment of any fee in the prosecu¬ 
tion of a claim for pension is forbidden, except in the man- 

98 ncr therein specified, and as the proceedings in this case con¬ 
stitutes the prosecution of a claim for pension, it follows 

that an attorney is thereby prohibited from collecting a fee from 
the claimant. The appellant’s contention is nothing more than 
for a device to avoid the provisions of the act.” 

The action of this Bureau denying your fee in said claim for ac¬ 
crued pension was affirmed. 

An examination of the papers in Mrs. Chambers’ case shows that 
as matter of fact you filed the following affidavits only: 

Affidavits of claimant and two witnesses, executed August 5. 1898; 
affidavits of claimant, executed August 20. 1898; affidavit of Aman¬ 
da AVood, executed August 20, 189,8; affidavit of Elizabeth Heller, 
executed August 20. 1898; affidavit of claimant and two witnesses, 
executed December 12. 1898; affidavit of claimant, executed Decem¬ 
ber 12. 1898; joint affidavit of Mary J. Carson and George TJ. Car- 
son. executed December 12. 1898; affidavit of Lewis R. Williams, 
executed December 15. 1898; affidavit of claimant, executed De¬ 
cember 23. 189,8; affidavit of claimant, executed January 21. 1899; 
joint affidavit of Marv J. Carson and George TT. Carson: executed 
January 21. 1898. making a total of 17 affidavits, instead of 22. 
as alleged in your letter to Mr. Brown. 

Section 3 of the act regulating fees and costs in the State of New 
Jersey, provides that the fee of a judge or other officer for tak- 

99 ing an affidavit shall be 12 cents (See p. 1450 General Stat¬ 
utes of New Jersey. 1890). 

Under the laws of New Jersey, the jurat fees in Mrs. Chambers’ 
case, therefore, amounted to but $2.04. Under the practice of this 
Bureau you were also allowed to collect the sum of 50 cent® for 
postage expenses. 

From a consideration of the evidence, it would therefore appear 
that you collected from this pensioner an illegal fee of $7.90; that 
you subsequently attempted to justify your action by stating that 
you had performed sendees which bad never been in fact performed 
(the filing of five affidavits) ; and intimated that you were entitled 
to a fee of $10. which you well knew it would be unlawful for you 
to collect. 

Thirty days from the date hereof will be allowed you within which 
to show cause whv von should not be recommended for disbarment 
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from further practice before this Bureau on account of your unlaw¬ 
ful and unprofessional conduct in the premises. 

Your answer to this citation should be under oath. 

An examination of the files of this Bureau shows that you have 
been guilty °f offenses against the U. S. pension laws, and of viola¬ 
tion of the rules of practice l>efore this Bureau in a great many 
eases, of which you have been notified heretofore; and you are ad¬ 
vised that these several charges will be considered in connection 
with the charges referred to in this citation. 

Very respectfully. 

(Signed) ‘ .T. L. DAVENPORT, 

A cting Co m m ism on er. 


100 


Exhibit F. 


Trenton. N. J., Xov. 1. 1899. 

Sir: I am in receipt of your favor of October 11th in re Ann 
Chambers, widow of Isaac Chambers, Company E, 21st N. J. In* 
fantrv; widow's certificate number 474470. wherein you state: 

1. That I demanded and received through M. B. Furman, a 
Notary Public in my office, an additional fee of $10.50. 

2. That I misrepresented to C. B. Brown that twenty-two affi¬ 
davits were taken whereas you say that seventeen only were taken. 

8. That an unlawful notarial fee of fifty cents was demanded 
when such fee in the State of New Jersey should be twelve cents. 

4. That I repeatedly violated the United States Laws pertaining 
to pensions. 

You are informed in reply to said letter: 

1. That I filed as Attorney of Record a Declaration and Proof 
in said widow's claim for pension under the Act of June 27. 1890. 
and for such sendees the Pension Agent at Philadelphia paid me 
a fee of ten dollars: that during the progress of the ease fifty cents 
was received from the widow which was paid L. R. Williams of the 
Assessor’s office, city of Trenton, for a Tax Search filed in your 

office: that fifty cents was also reeeived from said widow. 
101 which was transmitted to the city of Philadelphia for a 
search as to marriage: that I filed her application for Ac¬ 
crued Pension due her deceased husband with Power of Attorney 
therein, and in said case you have failed to pay me an attorney fee 
of ten dollars, which since the Aub Decision, lias been the legal fee 
in such matters. You are advised further, that I have demanded 
and received from the said widow or from any person acting in her 
behalf, not one cent of money excepting as aforesaid, nor have you 
one scintilla of evidence of the demand or payment to me of one 
cent, nor have T been legally entitled to anything exeepting to the 
postage charge of fifty cents in each of said two cases. 

2. You are thoroughly familiar with the course of practice per¬ 
taining to pension matters. You had before you on October 11th 
past, a letter written by me to 0. B. Brown, wherein a statement 
was made of twenty-two affidavits: you specified in said letter of 
October 11th. that seventeen of such affidavits are of record in your 
office. Being familiar with the course of practice as aforesaid, vou 
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were then aware that in and about the payment of the widow’s pen¬ 
sion to the said Ann Chambers, affidavits were executed as stated 
in niv said letter, which are not on file in your office, and that in 
and about the payment of the Accrued Pension due said soldier 
and payable to Ann Chambers as aforesaid, affidavits were executed 
as stated in my said letter to said C. B. Brown, which are not of 
record in your office; and you were aware that said affidavits so 
specified by me, added to the seventeen affidavits named by you, 
make the total of twenty-two affidavits aforesaid. Therefore 

102 with such knowledge possessed by you, I am at a loss to un¬ 
derstand wherein you justify the use by you of the follow¬ 
ing language addressed to me in your letter of October 11th afore¬ 
said, to wit: “That you subsequently attempted to justify your ac¬ 
tion by stating that you had performed services which had never 
been in fact performed" (filing of five affidavits). 

3. The affidavits executed for Ann Chambers I am informed were 
executed by two or more Notaries Public. Compensation for such 
notarial services were paid to the said notaries and never to me. I 
have never demanded or received such compensation from Ann 
Chambers, and have never been entitled to receive the same. You 
have been aware for the past twenty years of the fees charged by 
magistrates in the State of New Jersey; that these fees according 
to the location of the magistrates, vary from twenty-five to fifty 
cents, and it is not expected that all the Justices of the Peace, Masters 
in Chancerv and Notaries Public of the State of New Jersey are 
criminals or knowingly violate the State Law. The provision you 
quote from the Revised Statutes of New Jersey, relates solely to the 
administering of an oath , and it does not limit the charge of twelve 
cents to the testing of an affidavit or the preparation in whole or 
in part of the same. For this reason the fee of fifty cents is a legal 
and proper fee for a Notary Public in this state. The latest judicial 
approval of such fee in New Jersey to my knowledge, was made 
by Judge Robert S. Woodruff of the Common Pleas and Orphans 
Court of the County of Mercer. Trenton, when he approved the 
notarial bill three"or four weeks since, of fifty cents per affidavit. 

submitted to him with other costs by Wm. Dolton. guar- 

103 dian of the minors of Thos. Abbott, deceased, Co. E 36th Pa. 
certificate 461577. 

4. I have never violated the United States Pension Laws and 
the records, whatever they may be, that you have pertaining to 
me, will show that I have never violated any law. In this respect I 
respectfully call your attention to the very beginning of your letter 
addressed to me October 11th, wherein you say that “You are 
guilty of unlawful and unprofessional conduct in the matter of Ann 
Chambers”. 

fWhile]* From the foregoing statements it will appear that these 
words are totally [without]* any foundation in facts, and you must 
confess are verv discourteously used, and without justification. 

I have the honor to remain, Verv truly, 

H. D. PHILLIPS. 

Hon. Commissioner of Pensions. 


[* Words enclosed in brackets erased in copy.] 
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State of New Jersey, 

County of Mercer, 

Personallv appeared Indore me this tenth day of November, 1899, 
Henry 1>. Phillips, who, being duly sworn says that the foregoing 
statement of facts signed bv him are true. 

H. D. PHILLIPS. 


Sworn to and subscribed before me this tenth day of November, 
1899. 

THOMAS B. SEWELL, 

Notary Public. 


(Seal:) Thomas B. Sewell, Trenton, N. J. Notary Public. 
(Stamp:) Law Division. Received Nov 12 1899 
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Exhibit G. 

II. Law Division. 


Department of the Interior, 
Bureau of Pensions, 


Washington, D. 


C.. November 22. 1899. 


The Honorable the Secretary of the Interior. 

Sir: Herewith are transmitted the pajHTs in the pension claim 
of Ann Chambers, widow of Isaac Chambers, late of Co. E, 21st 
N. J. Inf., Cert. No. 471.470, and all of the papers in the files of this 
bureau relating to Henry D. Phillips, an attorney of Trenton, N. J., 
and Washington. D. C. 

An examination of the papers in Mrs. Chambers’ case shows 
that Henry D. Phillips was the attorney of record therein, and upon 
its allowance was certified and paid the legal fee of $10. 

The pa]>ers tiled by Mr. Phillips in Mrs. Chambers’ case comprise 
eleven affidavits purporting execution before Thomas B. Sewell and 
M. B. Furman, notaries public, who are also clerks in Phillips’ 
office at Trenton, N. J.. by reason of the fact that one of these 
papers was a joint affidavit, and two of them were declarations 
with identifying witnesses, oaths were administered to seventeen 


affiants. 

105 In a de|X)sition l** fore a special examiner Mrs. Chambers 
deposes that. 

“After my pension was allowed T received notice from Mr. Phil¬ 
lips’ office requesting me to come to bis office. I went to the office, 
and the clerk informed me that the charges for services were $10.50. 
I paid the amount and took a receipt for the amount, and departed. 
I paid one dollar previous to this, However. At one time I paid 
50 cents to ascertain whether there was a record of my marriage 
in Philadelphia. Pa., and I paid 50 cents at another time for some¬ 
thing the nature of which I do not know. I did not pay anything 
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for jurat or other charges on affidavits filed in the case. So far as I 
can recollect, I paid the one dollar and the $10.50 referred to, and no 
more. It is my understanding that Mr. Phillips received direct 
from the Pension Agency the sum of $10. as his fee. Yes sir, I 
was given to understand that the $10.50, demanded of me and paid, 
was for services rendered in procuring the accrued pension and my 
own pension.” (Sec P. 7, special examiner’s report.) 

Alien M. Scudder deposes: 

“I know that said Ann Chambers has recently received a pension 
as the widow of Isaac Chambers, and that she employed Mr. Phil¬ 
lips of this city as her attorney. 1 saw a postal card from Mr. Henry 
1>. Phillips’ office directed to Mrs. Chambers inviting her to call 
at the office and settle for services rendered in the prosecution 

106 of her claim. The card was left at mv house for the reason 
that Mrs. Chambers was not at home, and after her return 

the card was given to her. 1 went with Ann Chambers when she 
called at Phillips’ office. Mr. Phillips was not in the office at the 
time, but a man was there who represented Mr. Phillips whose 
name I did not know. This man demanded $10.50* of her as the 
amount due for prosecuting her pension claim, and Ann Chambers 
handed him the amount demanded, and asked him for a receipt, 
which the clerk wrote out and handed her. The receipt was on a 
small piece of paper. (Receipt here shown deponent—Examiner). 
Yes sir; that is the receipt which he gave her for the money paid 
to him. No sir; he did not speak of any other obligations. Yes, he 
gave her to understand that the money due was for the sendees in 
prosecuting her pension claim.” (See pp. 10 & 11, spe. examiner’s 
report.) 

On page 13 of the special examiner’s report will be found a receipt 
as follows: 

‘‘March 1 , 1899. 

Received of Ann Chambers ten dollars and fiftv cents for notarv 

t j 

fees due to date. 

$10.50. M. B. FURMAN, 

Notary , Public, N. J” 

It appears that the matter was presented to certain members of 
the G. A. R. Post at Trenton, and Mr. Charles P. Brown wrote Mr. 
Phillips in regard to the matter. The answer to said corn- 

107 munication is in Mr. Phillips’ own handwriting, and it will 
be found on page 12 of the special examiner’s report as fol¬ 
lows : 

“Washington, D. C., March 15, 1899. 
Mr. Charles P. Brown, Trenton, N. J. 

Sir: In re Ann Chambers, affidavits were executed and trans¬ 
mitted as follows: 

Aug. 6, 1898, claimant and two witnesses. 

“ 20, Claimant. 

“ 20, Amanda Wood. 

8—2140 a 
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Dec. 

24, 

claimant. 

H 

24, 

u 

a 

24, 

Mary J. Carson 

a 

24, 

George II. Carson, 

a 

24, 

F. R. Williams, 

Jan. 

21, 

1899, claimant. 

n 

21, 

Mary J. Carson, 

u 

21. 

George H. Carson, 

Dec. 

24. 

1898, claimant and two witnesses, 

Feb. 

11. 

1899, claimant and two witnesses. 


Twenty-two affidavits in all. 

She has not paid the postage charge of 50 cents in original and 
accrued eases, nor any fee of any kind ($10) in the accrued case. 
She advanced during the pendency of case 50 cents which was paid 


L. R. Williams for tax search, assessor’s office as to property, and 


108 


50 cents for Ctf. marriage at Philadelphia, Pa. Very truly, 

II. D. PHILLIPS.” 


As above stated, there were only eleven affidavits filed in the case, 
and onlv seventeen affiants. 

Under the laws of New Jersey, the jurat fees in Mrs. Chambers’ 
case amounted to but $2.04. Section 3 of the act relating to fees 
and costs in the State of New Jersey provides that the fee of a judge 
or other officer for taking an affidavit shall be 12 cents. (See p. 
1450, (Jen. Statutes of New Jersey, 1896.) 

If the sum of $10.50 was received by Mr. Phillips for notarial 
expenses only in Mrs. Chambers’ case, the amount was greatly in 
excess of that allowed by law, but Mr. Phillips’ letter to Charles P. 
Brown implies that he was entitled to a fee of $10. for prosecuting 
the claim for accrued pension, and a fair construction of the letter 
would be that the money was received for notarial expenses and 
fee. Upon the latter point it is shown by an examination of the 
papers in Mr. Phillips' tiles that lie was fully cognizant of the law 
in relation to fees in claims for accrued pension. 

On June 8. 1897, Henry I). Phillips was cited by this Bureau to 
show cause whv he should not be recommended for disbarment for 
having received a fee of $3. on account of the prosecution of a claim 
for accrued pension in behalf of the widow of George Aab, late of 
Co. B, 20th N. Y. Yol. Inf., Cert. No. 438,790. He refunded said 
fee, and appealed to the Secretary of the Interior the question of 
his right to receive the same. 

On June 16, 1898, nearly a year prior to his letter to Mr. 
109 Brown, the Hon. Assistant Secretary of the Interior rendered 
a decision in the Aab case which was printed, and a copy of 
which was forwarded to Mr. Phillips. In his decision, the Hon. 
Assistant Secretary of the Interior quotes Section 4876, R. S. U. S., 
as amended by Section 3 of the Act of July 4, 1884, and states— 

'‘Now by the very terms of this section, the payment of any 
fee in the prosecution of a claim for pension is forbidden, except 
in the manner therein specified; and as the proceedings in this case 
constitutes the prosecution of a claim for pension, it follows that 
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an attorney is thereby prohibited from collecting a fee from the 
claimant. The appellant’s contention is nothing more than for a 
device to evade the provisions of the act.” 

The action of this Bureau denying Mr. Phillips a fee in said claim 
for accrued pension was affirmed. 

On October 11. 1899. Mr. Phillips was informed of the charges 
against him, as above indicated, and cited to show cause, within 
thirty days, why he should not be recommended for disbarment 
from further practice. 

Ilis answer to said citation comprises his own sworn statement 
uncorroborated, in which he denies that he has demanded or re¬ 
ceived from the claimant any money, except a dollar to pay for a 
search in the tax office and for a certificate of marriage, and in 
which he alleges that affidavits were executed which were 

110 not filed in this office. lie claims further that the fees 
allowed under the fee bill of the State of New Jersey for 

administering oaths do not include the fee which such officers are 
permitted to charge for writing the affidavit, and alleges that the 
$10.50 with which he is charged with having received was properly 
paid to the notaries public before whom the affidavits in Mrs. 
Chambers’ case were executed. 

Tie further claims that this Bureau erred in not paying him a fee 
of $10. in the claim for accrued pension. 

It will be noted that Mrs. Chambers received a postal card from 
Mr. Phillips to come to his office; that she paid the sum of $10.50 
to one of Phillips’ employes whom she thought represented Phillips; 
that Phillips subsequently wrote a letter to Charles P. Brown, claim¬ 
ing credit for the work done by these notaries public, and defending 
his course in having received the sum of $10.50 from the pen¬ 
sioner on that account, further justifying his conduct in the . 
premises by insinuating that he was entitled to $10. more than 
he received. 

Furthermore, the two notaries public who took the execution of 
the papers in Mrs. Chambers’ case are both employed in Mr. Phil¬ 
lip’s office, and Mr. Phillips has not shown that the money received 
from the pensioner was not in fact received by him. 

With regard to his contention that the notaries public before 

whom the affidavits were executed were entitled to more than the 

fee bill of the State of New Jersey allows for the administration of 

• 

oaths, because they wrote the affidavits in question, it may 

111 be said that the only services performed in his office in tho 
prosecution of the claim were the writing of the affidavits in 

question and filing them in this Bureau; that the writing of said 
affidavits was a part of his duty as attorney in the case; that they 
were written in his office bv his employes, and that neither he nor 
they could lawfully charge any compensation therefor, in excess 
of the legal fee certified to him on account of such services, upon 
the allowance of the claim. 

Mr. Phillips does not answer that part of the citation referring 
to his insinuations in the letter to Mr. Brown that Mrs. Chambers 
had not paid him $10. to which he was entitled for prosecuting her 
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claim for accrued pension. This implied demand being in direct 
opposition to the decision of the Department of the Interior in the 
Aab case, cannot be justified. 

He states in his answer to the citation, however, that "1 filed her 
application for accrued pension due her deceased husband, with 
power of attorney therein, and in said case you have failed to pay 
me an attorney fee of $10., which, since the Aab decision, has been 
the legal fee in such matters.” 

Ilis contention that he should have been paid a fee in the claim 
for accrued pension is not justified by the practice of this Bureau, 
or anything contained in the Aab decision which declares that, 

“Under the general provision of Section 4785, R. S. U. S., relative 
to the allowance of fees, either one, ten or more dollars may 

112 be allowed for services rendered in securing payment of ac¬ 
crued pension, that is, such amount within the statutory 

limit as the Commissioner of Pensions mav see fit to allow and deem 

* 

equitable and just.” 

Phillips rendered no services in a claim for accrued pension in 
behalf of Mrs. Chambers, further than filing the declaration. All 
evidence filed in her case was in support of her claim for widow’s 
pension, and was considered by this Bureau in connection with the 
claim for accrued pension. 

Furthermore, he made no claim for fee to the Commissioner of 
Pensions in the claim for accrued pension. 

Not onlv is attorney’s answer unsatisfactory in that it fails to 

» i • 

rebut the charges against him. but the character and temper of 
his answer are themselves such as to warrant the disbarment of at¬ 
torney. From beginning to end. his affidavit is altogether lacking 
in that respect and courtesy due from an attorney to the tribunal 
, before which he practices; and some portions of said answer are 
both unprofessional and impertinent. 

The right to prosecute pension claims is a privilege extended to 
certain persons as long as they conform to the laws and regula¬ 
tion governing the granting or army and navy pensions. Under 
these regulations if it appears that any attorney has been guilty 
of their infraction, it becomes the dutv of the Commissioner of 
Pensions to notify such attorney, and afford him an oppor- 

113 tunity to show that he has done nothing for which the privi¬ 
lege extended to him should be withdrawn. 

Tn the Chambers case a complaint was made to the special ex¬ 
aminer, which was investigated, and the evidence procured showed 
a gross infraction on the part of Mr. Phillips of the regulations 
governing the recognition of attorneys. He was therefore duly 
notified by proper citation, to which the personal signature of the 
Commissioner of Pensions was affixed. 

Tn answer to the citation, he addressed an affidavit to the Com¬ 
missioner of Pensions, using the following language: 

“You are thoroughly familiar with the course of practice per¬ 
taining to pension matters. You had before you on October 11 
last past a letter written hv me to C. B. Brown wherein a state¬ 
ment was made of 22 affidavits. You specified in said letter of Oc- 
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tober 11 that 17 of such affidavits are of record in your office. Be- 
in" familiar with the course of practice, as aforesaid, you were then 
aware that in and about the payment of the widow’s pension to 
the said Ann Chambers affidavits were executed as stated in my 
said letter, which are not on file in your office: and that in and 
about the payment of the accrued pension due said soldier and pay¬ 
able to Ann Chambers, as aforesaid, affidavits were executed a? 
stated in my letter to 0. B. Brown which are not of record in vour 
office: and you were aware that said affidavits so specified by 
li t me. added to the 17 affidavits named bv you. would make 
the total of 22 affidavits as aforesaid. 

Therefore, with such knowledge possessed by you T am at a loss 
to understand wherein you justify the use bv vou of the following 
language addressed to me in vour letter of October 11. aforesaid 
to wit: ‘That you subsequently attempted to justify your action 
bv stating that you had performed services which had never been 
in fact performed (filing of five affidavitsV ”. 

This impertinent statement i* not even true in fact. Tn his letteT 
to Mr. Brown. Phillips had stated that— 

“Tn re Ann Chambers, affidavits were executed and transmitted 
as follows: * * * Twenty-two affidavits in all.” 

And in the citation of October 11 he was informed that he had 
not transmitted 22 affidavits, as alleged. Furthermore, there is no 
way by which the Commissioner of Pensions could he aware that 
there were any other affidavits made than those which were trans¬ 
mitted. 

Further. Mr. Phillips states in his answer— 

“You have been aware for the past twenty years of the fees charged 
by magistrates in the State of New Jersey: that these fees according 
to the location of the magistrate vary from 25 to 50 cents: and it 
is not expected all of the justices of the peace, masters in chancery 
and notaries public of the State of New Jersey are criminals or 
knowingly violate the State law. The provision you quote 
115 from, the revised statutes of New Jersey, relates solely to 
the administering of an oath, and it does not limit the charge 
of 12 cents to the [same]* testing of an affidavit on the preparation 
in whole or in part of the same.” 

As has been stated above, the preparation of the affidavits was a 
part of Mr. Phillips’ duty as an attorney in the case, for which his 
clerk had no right to charge any extra compensation. 

Again he states— 

“T have never violated the United States pension laws, and the 
records, whatever they may be that you have pertaining to me. will 
show that T have never violated any law. Tn this respect T respect¬ 
fully call your attention to the very beginning of your letter ad¬ 
dressed to me October 11 wherein you sav that. 'You are guilty 
of unlawful and unprofessional conduct in the matter of Ann Cham¬ 
bers.' From the foregoing statements it will appear that these words 
are totally without foundation in fact, and you must confess are 
very discourteously used, and without justification.” 


[* Words enclosed In brackets erased in copy.] 
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Tt is believed that an answer framed with such entire disregard 
of the proprieties and evincing a total lack of the respect due to this 
Bureau, should not be tolerated. 

This is not the first occasion when Mr. Phillips has been guilty 
of addressing letters to the Commissioner of Pensions in unpro¬ 
fessional language. In 1804 he was cited to show cause 

116 why he should not be recommended for disbarment from 
further practice, because of improper and unprofessional 

language contained in an appeal in the case of the widow of Chand¬ 
ler X. Handel. (See exhibit No. 40. Attorneys’ Files). His offense 
was condoned. 

On February 10. ISOS, be was cited to show cause for having 
addressed to the Commissioner of Pensions communications contain¬ 
ing language both impertinent and unprofessional; and on .Tune 
2. ISOS, this Bureau recommended bis disbarment therefor in con¬ 
nection with the other charges against him. The papers were re¬ 
turned to this Office on June 20, inviting attention to a supple¬ 
mental answer of attorney which contained language even more dis¬ 
courteous and impudent. 

On April 6 I again recommended the disbarment of Mr. Phillips 
on that account, as well as because be bad failed to disprove cer¬ 
tain other charges against him of improper and unprofessional con¬ 
duct; and on Mav 1. 1809, be addressed a letter to you in which 

• • 

he stated— 

“Regarding any language used by me in addressing the lion. Com¬ 
missioner of Pensions, l beg to say that my whole bearing toward 
him is one of friendliness, and not of hostility. T felt very sore at 
the wav the letter of the Office was written to me in February, 1898. 
The Office very well knows that l am familiar with pension laws, 
and that my clientage is too large for me to hazard the doing of 
anything irregular: but. nevertheless. T was told in said letter 

117 that I bad done so and so as a fact, and not that it was 
alleged. 1 wish to be courteous at all times; and if I have 

given grounds to be regarded otherwise. T beg that it will be over¬ 
looked. for I have never intended to be other than respectful.” 

The papers were returned to this Bureau on May 1. with a verbal 
message from your office that in the future Mr. Phillips would use 
proj»er language in his practice before this Bureau. Had it not 
been for that fact. I should have been constrained to renew my 
recommendation that Mr. Phillips be disbarred at that time, for 
bis files show that be is a person utterly unworthy of the privilege 
of practicing before this Office. 

Charges of addressing improper communications to the Commis¬ 
sioner of Pensions arc not the only ones that have been filed against 
Mr. Phillips in the past. TTe states in bis answer that be has never 
been guilty of anv violations of law heretofore: but an examination 
of the files, herewith, shows that be has been guilty of repeated vio¬ 
lations of law. which be has utterly failed to disprove. 

TTe has been charged with taking illegal fees; with having signed 
iurats to pension vouchers in blank: with having used United States 
penalty envelopes in correspondence with claimant: with repeated 
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violations of Rule 18 of the Rules of Practice; with having charged 
as much as $4. for postage expenses; with having placed a large 
sign over his office entitled ‘‘New Jersey Pension Agency,” with a 
view to misleading pensioners; with having by disreputable 

118 methods attempted to secure the attorneyship interest in 
claims represented by other attorneys; with having used mis¬ 
leading language in requesting the medical examination of certain 
claimants who were confined in the penitentiary, alleging that they 
were ‘‘physically unable’' to report to the Board; with having at¬ 
tempted to secure V. S. postmasters as sub-agents (in violation of 
Section 5498, R. S. U. S.) : and with having addressed improper cir¬ 
cular letters to clerks of courts before whom pension papers were 
executed; with having attempted to secure the attorneyship interest 
in certain claims by having sent to claimants circular letters stating 
“Pension for you in thirty days; execute ‘A before any magistrate, 
and return it here at once”; with having sent R.D.Howell, one of his 

over 

employes. | through to|* the State of New Jersey to secure the attor¬ 
neyship interest in pension claims by disreputable methods, viz., by 
addressing postal cards to various claimants under the name of R. D. 
Howell, and inserting in newspapers advertisements that R. D. 
Howell from Washington, I). C., would he at these various places 
“to examine the claims of all soldiers' widows, etc., under pension 
and bounty laws. All persons that he has notified should not fail 
to call on him.” The pensioners and claimants were led to believe 
that Howell was an employe of this Olfiee, and it is reported that 
at one place he was mobbed by them when they ascertained that he 
was Mr. Phillips’ representative. 

In 1898 he used a~ grossly improper circular containing mislead¬ 
ing statements relative to the practice of this Bureau and 

119 solieitating claimants to pay him postage money to which 
he was not entitled. He was suspended therefor, but was re¬ 
stored in view of a letter to the Commissioner of Pensions as fol¬ 
lows : 

“Washington, D. C., November 21. 1893. 
Commissioner of Pensions. 

Sir: 1 desire to state to von, relative to the proceedings now pend¬ 
ing looking to my disbarment, that T have no desire to make further 
defence. I admit that T have done acts with which I have been 
charged, and ask that these proceedings be discontinued, not as a 
matter of right, but as one of grace, hereby promising to abstain 
from similar acts in the future, and with the understanding that 
the discontinuance of these proceedings is granted with that under¬ 
standing. I will also return to all pensioners the certificate- of pen¬ 
sion now in my custody. 

Verv respectfullv, 

H. D. PHILLIPS.” 


[♦ Words enclosed in brackets erased in copy.] 
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On June 2, 1898, he was recommended for disbarment, charged 
with having addressed a communication to the Commissioner of 
Pensions containing language which placed him in contempt of this 
Bureau, with having demanded an illegal fee of $7. in one case, of 
$30. in another case, of $50. in another case; with having re- 
120 ceived an illegal fee of $25. in another case; with having re¬ 
ceived about $4. for postage expenses in another case; with 
having procured certain claimants to make affidavits containing false 
statements which he filed in answer to the citation; also with having 
filed false and fraudulent testimony in answer to a citation. 

These charges are well sustained, but no action was taken on my 
recommendation. Attorney’s disbarment was again recommended 
on April 6, 1899, upon the same charges, but no action was taken 
thereon. 

From the foregoing it appears that Henry D. Phillips, of Wash¬ 
ington. I). C., is not a proper person to represent the interests of 
pension claimants, and I, therefore, have the honor to recommend 
that you issue an order disbarring him from further practice before 
this Bureau. 

Verv respectfullv, 

(Signed) ‘ J. L. DAVENPORT, 

Acting Commissioner. 


“Exhibit H.” 

H. Law Division. 

Department of the Interior, 

Bureau of Pensions, 

Washington, D. C., November 22", 1899. 

Mr. Henry D. Phillips, Washington, D. C. 

Sir: 1 have to advise you that you have this day been 
121 recommended for disbarment from further practice before 
this Bureau. 

Verv respectfullv. 

(Signed) " J. L. DAVENPORT, 

Acting Commissioner. 
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Exhibit H2. 


Department of the Interior. Received Nov. 27, 1899. P. & M. 

Division. 3245. MiscTs. 


Washington, D. C., November 22, 1899. 

The Commissioner of Pensions transmits to the Hon. Secretary all 
the papers in the pension claim of Ann Chambers, Cert. No. 474,476, 
together with all the papers in the files of this Bureau relating to 
Henry D. Phillips, of Trenton, N. J., and Washington, D. C., a 
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pension claim attorney, recommending that said attorney be dis¬ 
barred from further practice for improper and unprofessional con¬ 
duct. 


Department of the Interior, W. B. A. 

January 5, 1900. 

Respectfully returned to the Commissioner of Pensions for further 
consideration in connection with the evidence in rebuttal of 
1*22 the charges against Mr. Phillips in the claim of Ann Cham¬ 
bers recently filed in the Department, herewith transmitted. 

(Signed) E. A. HITCHCOCK, 

Secretary of the Interior. 

Exhibit H3. 

H. Law Division. 

Department of the Interior, 

Bureau of Pensions, 

Washington, D. C., January 24, 1900. 
The Honorable the Secretary of the Interior. 

Sir: I have the honor to return herewith the papers in the pen¬ 
sion claim of Ann Chambers, widow of Isaac Chambers, late of Co. 
E, 21st N. J. Inf., Cert. No. 474,476, and all of the papers in the 
files of this Bureau relating to Henry D. Phillips, an attorney of 
Trenton, N. J., and Washington, D. C. 

These papers were transmitted to your otiice on November 22, 
1899, with the recommendation that you issue an order disbarring 
said attorney from further practice. 

They were returned on January 5, 1900, for further consideration 
in connection with evidence filed in your office December 27, 1899, 
in rebuttal of the charges against him. 

123 I have the honor to state that this evidence has been very 
carefully considered, and that it fails to rebut said charges. 
Your attention is invited to the following points in relation to Mr. 
Phillips* case: 

The papers in Mrs. Chambers’ claim were all executed before 
notaries who were at the time of execution clerks in the office of 
Henry D. Phillips. They comprise eleven affidavits; but, as some 
of them were sworn to by more than one affiant, there were in all 
seventeen affiants to the eleven papers. 

The statutes of the State of New Jersey provide that the fee for 
administering an oath shall be 12 cents, at which price the notarial 
fees for the execution of these papers would be $2.04. Mr. Phillips 
files the written opinion of an eminent member of the New Jersey 
bar to the effect that the charge of 12 cents does not include compen¬ 
sation “for services rendered in the preparation of an affidavit, or 
the attaching of a seal in the event of the affidavit being necessary 

9—2140a 
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for use outside of the State of New Jersey, as is done by notaries 
public. * * * The custom has been uniform to charge for an 

ordinary affidavit which includes the preparation of it in the form 
of a deposition, where it was to go out of the State and be verified 
by the seal of the notary, the sum of 50 cents.’’ 

At this rate the proper charge for the preparation and execution 
of all the papers in Mrs. Chambers’ case would be as follows:— 

Preparation of 11 affidavits, administering oaths to 
124 11 affiants, and seals to 11 affidavits at 50 cents.... $5.50 

Administration of oaths to (5 affiants at 12 cents.72 


$ 6.22 

If there had been seventeen different affidavits prepared and 
sealed, the proper charge would only have been $8.50. Mr. Phillips 
also files a circular of the Treasury Department showing that that 
Department ithows the sum of 32 cents for the administration of an 
oath in New Jersey. This, undoubtedly, includes the attaching of 
the seal, and at that rate the proper charge for the execution of the 
papers in Mrs. Chambers’ case, even if the seventeen affiants had 
been sworn to different papers and seals attached thereto, would be 
$5.44. But Mr. Phillips has entirely overlooked the fact that as 
attorney in the case it was his proper duty to prepare the affidavits 
for which he was paid the legal fee of $10. upon the allowance of 
the claim. It was manifestly improper for the pensioner to be com¬ 
pelled to pay Mr. Phillips’ clerks for such services. 

Furthermore, it was not necessary for the seal of the executing 
officer to be attached to any one of said papers. Certificates of the 
official character of both of the notaries had been filed in this Bureau 
for general reference before any of the papers in Mrs. Chambers’ case 
was executed before them; (See exhibits numbered 104 & 105, 
attorney’s files) and the act of Congress of July 26, 1892, providing 
that where such certificates were filed papers should be ac- 
125 cepted without the seal was passed for the express purpose 
of saving the claimants the expense connected with the at¬ 
taching of seals. 

The statement in the citation that Mrs. Chambers should only have 
been required to pay $2.04 for the execution of the affidavits in the 
case was. therefore, correct. 

The fact is, however, that when the claim was allowed, Mrs. Cham¬ 
bers received a note from Mr.Phillips’ office, in response to which 
she called there and was presented by one of Mr. Phillips’ clerks 
with a bill for $10.50: and she paid the same. These facts are not 
denied. 

Mr. Phillips does denv that he personallv received the $10.50; 
but if Mr. Phillips compensates his clerks for doing his business 
by allowing them to collect illegal fees from the claimants, it is just 
as bad, and worse, than if he received the money himself. The 
point is that the claimant did not know his clerk in the matter. 
She thought that she was paying him. and he is responsible for the 
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conduct of his office; nor can he avoid his entire responsibility for 
the matter. 

A protest was made to Mr. Phillips by a friend of the pensioner, 
in response to which Mr. Phillips himself penned the following letr 
ter: 

“Washington, D. C., March 15, 1899. 

Mr. Charles P. Brown. Trenton, N. J. 

Sir: In re Ann Chambers, affidavits were executed and 
126 transmitted as follows: 


Aug. 

6, 1898 

claimant and two witnesses. 

(t 

20. 

Claimant, 

U 

20. 

Amanda Wood 

Dec. 

24, 

Claimant. 

U 

24 

u 

ii 

24, 

Mary J. Carson 

4 4 

24 

George II. Carson 

u 

24 

F. R. Williams 

Jan. 

2T, 1899. 

claimant, 

Jan. 

21, 1899. 

Man* J. Carson 

i 4 

21. 

George II. Carson, 

Dec. 

24, 1898, 

claimant and two witnesses. 

Feb. 

11, 1899, 

claimant and two witnesses. 


Twentv-two affidavits in all. 

«/ 

She has not paid the postage charge of 50 cents in original and 
accrued cases, nor any fee of any kind ($10.) in the accrued case. 
She advanced during the pendency of case 50 cents which was paid 
L. R. W illiams for tax search, assessor’s office as to property, and 50 
cents for C’t’f. Marriage at Philadelphia, Pa. 

Very trillv. 

H. D. PHILLIPS.” 

If this was a matter entirely between the claimant and the nota¬ 
ries, with which Mr. Phillips had nothing to do, why did he rush 
in and defend the charge, instead of referring Mr. Brown to the 
persons who made the charge and who received the money? 
127 Why did he defend the charge that an illegal fee had been 
paid on the ground that the claimant had not paid the post¬ 
age charge of 50 cents in the original and accrued cases? Were 
those sums due to the notaries also? What did he mean by includ¬ 
ing in his defense to Mr. Brown the statement that the pensioner 
had not paid “any fee of any kind ($10) in the accrued case. Were 
the notaries entitled to any fee for prosecuting the accrued claim? 
What did he mean by implying that she should have paid anybody 
$10. in the accrued claim, when he well knew that such a charge 
would have been illegal. Upon these points, which are vital and 
which show him to be guilty of unlawful conduct, Mr. Phillips’ an¬ 
swer is silent. It is clear that an illegal fee was demanded from the 
pensioner, and that she paid it, and also that Mr. Phillips is respon¬ 
sible therefor. 
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Not only that, Mr. Phillips was informed of the charges against 
him on June 8, and he was given thirty days within which to rebut 
the same. He did not ask for additional time. lie filed what pur¬ 
ported to he an answer to the citation, which not only failed to rebut 
the charges, but was impudent in tone, and altogether lacking in 
that respect and courtesy due from an attorney to the tribunal be¬ 
fore which he practices. 

The time given him to reply expired July 8, and he makes no 
further move toward a defense until December 6, five months later. 
Mr. Phillips makes no excuse for his tardiness in answering the 
citation; and while his final answer, when filed, was unsatisfactory, 
it would appear that any answer, made five months after the case 
was closed, should not have been considered, unless accom- 
128 panied by some very good reason for his failure to reply 
within the time limited. 

His answer has, however, been duly considered, as though it had 
been properly filed before the Commissioner of Pensions prior to 
Julv 8, 1899. And it is noteworthv that after six months’ time, 
within which to clear himself of the charges, he makes no stronger 
defense. 

Mr. Phillips is an attorney who has a great many claims before 
this Bureau. He does not assert that this case is an exceptional one, 
or that the charges made were unusual; nor does lie state that lie 
will desist from his illegal practices. The questions, how many ille¬ 
gal fees of this character has he received, and shall he be permitted 
to continue to exact them, are therefore pertinent. 

In view of the facts above stated, and that this is not the first time 
his disbarment has been recommended for illegal conduct, which he 
failed to rebut. I have the honor to recommend that H. D. Phillips 
be promptly disbarred from further practice before this Bureau. 
Very respectfully, 

' ’ 

Commissioner. 


“Exhibit I.” 

Department of the Interior. 


W. B. A. 


Washington, February 5, 1900. 

The Commissioner of Pensions. 

Sir: Your letter has been received, recommending that 
129 one Henry I). Phillips, a pension claim attorney, doing busi¬ 
ness in M ashington. D. C., and Trenton, New Jersey, be dis¬ 
barred from practice. 

It appears from an examination of the papers accompanying your 
report., that Mr. Phillips was the attorney of record in the claim of 
Ann Chambers and prosecuted the same to a successful termination, 
and upon its allowance under Certificate #474.476, the legal fee of 
$10 was certified and paid to him. 

It also appears that at some time thereafter, Mrs. Chambers re¬ 
ceived a postal card, requesting her to call at Mr. Phillips’ office in 
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Trenton; that upon her complying with such request, she was in¬ 
formed bv Morgan B. Furman, the clerk in charge of the office, that 
she owed the sum of $10.50 for services rendered in the pension 
claim; that she thereupon paid the amount to the employe of Phil¬ 
lips, and at her request, was given a receipt for the same, which pur¬ 
ported to he “for notary fees due to date,” and was signed by “M. B. 
Furman. Notary Public. N. J.”, the clerk in charge. 

Subsequently, when the matter was called to your attention, Mr. 
Phillips was duly advised, in accordance with the rules of the De¬ 
partment in such cases, of the above state of fact®, and charged with 
having demanded and received an illegal foe of $10.50, through 
M. R. Furman, a notary public in his office, on account of services 
rendered in connection with the prosecution of the above claim of 
Ann Chambers, and required to show cause why he should not be 
disbarred from practice. 

Tn his answer to such citation. Mr. Phillips denied ever 

130 having demanded or received the $10.50 in question and 
alleged that the amount was paid to Mr. Furman in settle¬ 
ment of notarial fees due for the execution, before the latter and 
Thomas R. Sewell, of twenty-two affidavits in connection with the 
above pension claim. 

Tn support of his contention, he submitted affidavits from the 
notaries public, Morgan R. Furman and Thomas R. Sewell, who 
testify that the money in question was paid in settlement of their 
fees as notaries public, and that Mr. Phillips never demanded or re¬ 
ceived the $10.50. and, moreover, that an arrangement existed be¬ 
tween them and Phillips, whereby they were to receive all moneys paid 
for the execution of affidavits. Tie also filed a circular of the Comp¬ 
troller of the Treasury showing that the sum of thirty-two cent® is 
allowed to be charged by the Treasury Department for administer¬ 
ing of oaths in New Jersey in verification of the accounts of officers 
or employes of the government, together with a written opinion of a 
member of the bar of New .Tersev. as follows: 

“The uniform practice in this state, ever since I have been at the 
bar (covering a period of thirty years) has been for notaries to 
charge for the taking of depositions, required by any court or juris¬ 
diction out of the state, the same fees that are allowed to Masters in 
Chancery, or Commissioners specially appointed, and in addition to 
the twenty cents a folio, which they would receive, they were paid 
the twelve cents provided a® above by the fee bill for the actual 
‘taking’ of the affidavit. The custom has been uniform to 

131 charge for an ordinary affidavit, which includes the prepara - 
tion of it in the form of a deposition, where it was to go out 

of the state and be verified by the seal of the notary, the sum of fifty 
cents, and J think the charge a reasonable and a proper one and 
entirely justified by our practice.” 

You consider the reply made by Mr. Phillips as unsatisfactory 
contending that the two notaries public were employes in his office 
and compensated by him for the clerical services rendered by them 
therein, in connection with pension claims in which Mr. Phillips 
was attorney; that if a charge by these notaries was proper, the 
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amount demanded was excessive, inasmuch as only seventeen affi¬ 
davits were filed in the case for which, under the law of the State, 
but twelve cents for the execution of each could be exacted; that the 
seventeen affidavits in question were drawn and prepared by these 
notaries, who were his employes, and was the only service, together 
with the filing thereof, rendered by Mr. Phillips in the prosecution 
of this claim. Furthermore, that the fee of $10. certified to and 
paid Mr. Phillips on the allowance of the claim, included the draw¬ 
ing and otherwise preparing all the papers and every service essen¬ 
tial in the prosecution of the case before the Pension Office. 

An examination of the papers in the pension claim of Mrs. 
Chambers shows that out of the seventeen affidavits filed therein 
none were in the handwriting of Mr. Phillips, but sixteen were in 
the handwriting of Furman and Sewell, notaries employed 
13*2 as clerks in his office. The preparation of these affidavits 
was a part of the service for which Mr. Phillips was paid 
on the allowance of the claim and no charge therefor should have 
been made by these notaries. Their action in demanding and re¬ 
ceiving a fee for this service, in addition to the fee for the affixing 
of the jurat and their seal thereto, was unwarranted, inasmuch as 
these affidavits were prepared by them in the line of their employ¬ 
ment by Mr. Phillips as clerks. 

The action of these employes in the matter above referred to was 
improper and reprehensible; they being employes of Mr. Phillips 
he cannot avoid his responsibility for their wrongful acts. It does 
not appear that he seeks to do so; on the contrary, from such de¬ 
fense as has been made by him in this case, it appears that he 
sustains them in the charges that they have made. 

Mr. Phillips has been an attorney before your office for many 
years and. without doubt is cognizant of its rules and regulations, 
yet he has knowingly permitted the reprehensible methods com¬ 
plained of in this case to obtain in his office. Under the circum¬ 
stances his conduct in the premises cannot be regarded as other 
than unprofessional and fully warranting the issue of a prohibitory 
order in his case. 

It is therefore hereby ordered that Henry 1). Phillips of Washing¬ 
ton, P. 0.. and Trenton, New Jersey, be no longer recognized as 
agent or attorney in the prosecution of any claim or other matter 
before the Department of the Interior or any of the Bureaus 
thereof. 

133 The papers belonging to the files of your office are here¬ 
with returned. 

Verv respectfullv. 

(Signed) ' E. A. HITCHCOCK. 

Secretary. 


E. M. I). 
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“Exhibit J.” 

H. Law Division. 

Department of the Interior, 

Bureau of Pensions, 

Washington, D. C., February 7, 1900. 

Mr. Ilenry D. Phillips, Washington, D. C. 

Sir: I have to advise you that on February 5, 1900, the Honor¬ 
able Secretary of the Interior issued an order disbarring you from 
further practice before the Department of the Interior and the 
Bureaus thereof. 

Very respectfully. 


Commissioner. 


184 


‘Exhibit K.” 


3245 M. J. R. 

1899—1900. 

Department of the Interior, 

Otlice of the Assistant Attorney-General, 

«/ 

Washington, April 26, 1900. 

The Secretary of the Interior. 

Sir: October 11, 1899, the Acting Commissioner of Pensions 
gave notice, in writing, to Henry I). Phillips, an attorney at law 
authorized to practice before the Department of the Interior, that 
from evidence on file in the Pension Bureau in the pension 
claim of Ann Chambers, widow of Isaac Chambers, it appeared 
that Phillips was guilty of unlawful and unprofessional conduct 
in that he had demanded and received through a notary public in 
his office at Trenton, New Jersey, an illegal fee of $7.96 from the 
said Ann Chambers for the prosecution of said pension claim, in 
addition to the legal fee of $10.00 which had previously been certi¬ 
fied and paid to him as provided by law. The notice gave Phillips 
thirty days from its date within which to show cause why he should 
not be recommended for disbarment from further practice before 
the Pension Bureau on account of such alleged unlawful and unpro¬ 
fessional conduct, and closed as follows: 

An examination of the files of this Bureau shows that you have 
been guilty of offenses against the United States pension laws 
135 and of violations of the rules of practice before this bureau 
in a great many cases, of which you have been notified 
heretofore, and you are advised that the several charges will be 
considered in connection with the charges referred to in this cita¬ 
tion. 

Within the time limited therefor Phillips filed in the Pension 
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Bureau his answer in response to the citation contained in the 
notice. This answer denies that he demanded or received from 
the said Ann Chambers the sum of *$7.90, or any other sum, in 
violation of law, or at all, except that he received from her the 
sum of fifty cents, which was paid to one L. K. Williams, of the 
assessor’s otlice in the city of Trenton, for a tax search, a certificate 
of which was filed in the Pension Office in support of said pension 
claim, and the further sum of fifty cents which he transmitted to 
the city of Philadelphia to pay for a search as to marriage. The 
answer also states that there were executed before notaries public 
in Phillips’ office, in the city of Trenton, several affidavits which 
were filed in the Pension Otlice in the prosecution of said pension 
claim, and other affidavits elsewhere filed in support of her appli¬ 
cation under the act of March 2, 1895, (28 Stat. 9(34), for the 
money accrued and due on her husband's pension at the time of 
his death, and that for such notarial services the notaries public 
demanded and received from Mrs. Chambers the sum of $10.50, 
being fifty cents for administering and certifying to the oath to 

each affidavit; that no part of this money was due to Phillips 

130 and that he did not receive any portion of the same. In 

justification of the action of the notaries public, who were 

also employes in Phillips’ otlice, the answer states that the charge 
of fifty cents for administering and certifying to the oath to an 
affidavit is a legal charge under the law and well established practice 
of the State of New Jersey. Apparently referring to the closing 
portion of tlle notice, as hereinbefore quoted, the answer states: “I 
have never violated the United States pension laws, and the records, 
whatever they may be, that you have pertaining to me will show 
that 1 have never violated any law.” 

After considering the answer of Phillips the Commissioner of 
Pensions, in a letter of November 22, 1899. transmitted the papers 
to you with the recommendation that Phillips be disbarred from 
practice before that Bureau. 

Upon consideration of the papers transmitted and the recommen¬ 
dation of the Commissioner of Pensions, you took the view that 
under the laws of New Jersey but twelve cents could legally be 
charged by the notaries public for administering and certifying 
to the oath to each affidavit; that the remaining thirty-eight cents 
was demanded and received by the notary in each instance as a 
charge for the preparation of the affidavit; that the preparation of 
the affidavits used in the prosecution of Mrs. Chambers’ claim for 
pension was part of the service for which Mr. Phillips was paid a 
fee of ten dollars through the pension bureau under section 4786 of 
the Revised Statutes of the United States, t os amended by the 
137 act of July 4, 1884, (23 Stat. 98), and section 4769 of such 
statutes, on the allowance of Mrs. Chambers’ pension claim; 
that the action of the notaries in demanding and receiving a fee 
for the service, in addition to the fee of twelve cents, for administer¬ 
ing and certifying to the oath to each affidavit, was unwarranted; 
that said affidavits were prepared by them in the line of their em¬ 
ployment by Mr. Phillips and that he can not avoid responsibility 
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for tiieir wrongful acts. Acting upon this view you, on February 5, 
1900, directed that Phillips be no longer recognized as agent or 
attorney in the prosecution of any claim or other matter before the 
Department of the Interior or any of the bureaus thereof, which 
amounted to his disbarment from practice. 

So far as appears from your said decision, no charge of violation 
of law or unprofessional conduct other than that specilied in the 
notice and relating to the Ann Chambers case was considered by 
you, and upon that alone was his disbarment rested. 

Afterward Phillips tiled a petition praying that the order of dis¬ 
barment against him be vacated and held for naught. This peti¬ 
tion was referred to the Commissioner of Pensions for a report 
thereon, and that ollicer reported that upon consideration of the 
petition and papers tiled therewith he was of opinion that sufficient 
reason was not shown to warrant any change in the order of dis¬ 
barment. March 20, 1900. the matter was referred to me for 


opinion. 

In my judgment the order of 
tained. 


disbarment can not be sus- 


138 


Section 5 of the act of July 4, 1884 (23 Stat., 98, 101), 


provides: 

That the Secretary of the Interior may prescribe rules and regu¬ 
lations governing the recognition of agents, attorneys, or other 
persons representing claimants before his department, and may 
require of such persons, agents, and attorneys, before being rec¬ 
ognized as representatives of claimants, that they shall show that 
they are of good moral character and in good repute, possessed of 
the necessary qualifications to enable them to render such claimants 
valuable service, and otherwise competent to advise and assist such 
claimants in the presenation of their claims and such Secretary 7 
may, after notice and opportunity for a hearing, suspend or ex¬ 
clude from further practice before his department any such per¬ 
son, agent or attorney shown to be incompetent, disreputable, or 
who refuses to comply with the said rules and regulations, or who 
shall with intent to defraud in any manner deceive, mislead, or 

v 7 7 

threaten any claimant, or prospective claimant, by word, circular, 

letter or bv advertisement. 

*. 

Under the authority conferred by this act the Secretary of the 
Interior, by paragraph 9 of an amended circular of February 1, 
1880, (P. & M. Div., Vol. 24 p. 500), prescribed that: 

Whenever an attorney or agent is charged with improper prac¬ 
tices in connection with any matter before a bureau of this 
139 department, the head of such bureau shall investigate the 
charge, giving the attorney or agent due notice, together 
with a statement of the charge against him, and allow him an oppor¬ 
tunity to he heard in the premises. When the investigation shall 
have hem concluded, all the papers shall be forwarded to the de¬ 
partment, with a statement of the facts and such recommenda¬ 
tions as to disbarment from practice as the head of the bureau may 
deem proper, for the consideration of the Secretary of the Interior. 
During the investigation, the attorney or agent will be recognized 
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as such, unless for >j>ecial reasons the Secretary sliall order his su>- 

pension from practice. . 

Under this statute and circular an attorney charged with m- 
conipetencv, disreputable conduct, retusal to comply with the rules 
and regulations prescribed by the (Secretary ol the Interior or with 
in any manner deceiving, misleading or threatening any claimant 
or prospective claimant by word, circular, letter or advertisement, 
with intent to defraud, may he suspended or excluded from further 
practice only after due notice, together with a statement of the 
charge against him and reasonable opportunity to present his de¬ 
fense. Manifestly, a notice issued thereunder is only sufficient no¬ 
tice of such charges as are spiecifically named therein. A general 
statement in the notice that the party is guilty of or is charged 
with or suspected of divers and sundry violations of the pension laws 
and rules of the Pension Office, and general unprofessional conduct 
in his practice before that office, which does not specify the 
140 violations of law or rules or the unprofessional conduct re¬ 
ferred to, does not constitute such notice as is contemplated 
either bv the law or regulations, nor is such notice made sufficient 
as to such general charges by the fact that it refers to them as 
charges of which the party to whom the notice is sent has had 
previous notice. If any such previous notice has been given its suffi¬ 
ciency will not be strengthened by this general and indefinite state¬ 
ment. under the notice of October 11, 1<S99, considered as the 
basis of the present proceeding. Phillips was triable only upon the 
specific charge therein made, to-wit: that in violation of law he 
had collected from Ann Chaml>ers a fee for the prosecution of her 
said pension claim in addition to the lawful fee regularly paid to 
him through the Pension liureau at the time of the allowance of 
her claim. This is probably the view taken by you in making the 
order of disbarment, inasmuch as the decision containing that order 
does not refer directly or indirectly to any charge, general or spe¬ 
cific, except that relating to the Ann Chambers ciise. Therefore 
it will not be necessary or proper, at this time, to give attention to 
matters which may have been in contemplation when the general 
and indefinite clause was inserted in the concluding portion of the 
notice given to Phillips of the charge upon which his disbarment 
was rested. 

It appears that at the time of the execution of said affidavits Phil¬ 
lips was prosecuting a claim by Mrs. Chambers for an original pen¬ 
sion and an application by her for the money accrued and due upon 
her husband’s pension at the time of his death, in support 
141 of which claim and application respectively affidavits by sun¬ 
dry jKTsons were executed before two notaries public who 
were employes in Phillips’ office, in the city of Trenton. There is 
no proof or statement in the papers submitted to the effect that 
these affi la it,* c)r aii\ f t (. in were not necessary in the prosecution 
of the claim or application in support of which they were obtained. 
Uncontradicted sworn statements show that one of the notaries 
public demanded and received from Mrs. Chambers $10.50 or fifty 
cents for administering and certifying to the oath to each of said 
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affidavits, and no more, and that said sum was divided between him 
and the other notary according to the number of affidavits made 
before each, one receiving $7.50 and the other $3.00 thereof, but 
that no part of said sum was paid to or received bv Phillips in con¬ 
nection with his employment by Mrs. Chambers, either directly 
red « his arrangement with said employes being that they 
were to retain as their own private emolument all fees received for 
notarial sendees in the execution of papers in support of claims or 
applications for pension. 

W liile the laws of New Jersey (General Statutes, Yol. *2, p. 2334) 
expressly authorize notaries public to administer oaths there does 
not appear to he any statute of that state which in terms prescribes 
the fees which may he demanded and received by them for this 
service. There is a statute regulating fees (General Statutes. Vol. 
2, p. 1439). section two of which provides: “That the officers and 
persons in this act named, shall be entitled to demand and receive, 
for the services hereinafter mentioned, the fees thereto respectively 
annexed and no more. After enumerating many officers 

142 and persons and prescribing the fees for specified services, 
this statute (p. 14o0) contains the following: “Judge or 

other officer.—For taking every .affidavit, twelve cents; for taking 
every acknowledgment or proof of a deed or conveyance, fifty 
cents.’’ Notaries public are not affected, unless included in this 
provision. The sendees enumerated in this statute and for the rendi¬ 
tion of which fees are fixed relate principally to judicial or court 
proceedings, but some of them have no connection with such pro¬ 
ceedings. Tt appears without contradiction that it has been the uni¬ 
form practice in the State of New Jersey for many vears for a 
notary public to arrange, as a matter of private contract between 
himself and the person for whom the sendee is rendered, the fee 
or compensation for administering and certifying to the oath to an 
affidavit, and that by long usage the accepted fee or compensation 
for that sendee has come to be fifty cents. Tt is shown that in the 
opinion of those in high standing in the legal profession, includ¬ 
ing several judges and ex-judges of the courts of that State, that 
the provision fixing twelve cents as the fee or compensation “for 
taking every affidavit” applies only to taxable costs in judicial or 
court proceedings as between the parties thereto and does not regu¬ 
late the fee or compensation which may he demanded and received 
as between the officer performing the service and the person for whom 
it is performed. This practice or custom among notaries public 
and the opinion prevailing among members of the legal profession 
receives considerable support in the decision of the Court 

143 of Errors and Appeals of that State in the case of Strong 

Sons v. Mundv (52 N. J.. 833). which wa_s not called to 
your attention by Mr. Phillips until the filing of his petition to va¬ 
cate the order of disbarment. The statute regulating fees before 
mentioned also contains provisions fixing the fees of attorneys, so¬ 
licitors and counsellors which if literally sustained and applied would 
make the fees or compensation of an attorney, solicitor or counsellor 
merely nominal sums such as “for a retaining fee two dollars”; “for 
counsel arguing every plea or demurrer, or upon petition or ex- 
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ception. or special matter three dollars,” and ‘‘for 

eighty cents.” In passing upon the effect of these provisions the 

court held in the case cited: 

As to the statute regulating fees we think the better opinion is that, 
with respect to attorneys, solicitors and counsel, who arc at liberty to 
decline an employment to render the services there specified, it merely 
fixes the costs which can he taxed between party and party. Adams 
v. Stevens. 2fiWend.. 451 : Fosterv. Jack, 4 Watts. 334: Tn re Paschal. 
10 Wall.. 4^3. Tf this view had not prevailed in New Jersey, the 
various cases in which our courts have held that solicitors, attor¬ 
neys and counsellors might recover, hv suit against their clients, 
greater compensation than the fee-hill awards, must have been other¬ 
wise decided, for the statute prohibits even the reception, for the 
service* therein mentioned, of more than the fees thereto respectively 
annexed. Pev. p. 330 par. 2. T think it i* within the ex- 

144 perience of even* member of the bar. that it has not been 
deemed illegal to receive from clients, for such service*, fees 

in excess of those prescribed by the statute.” 

The interpretation of this statute by the court of last re«ort of 
the Stato of New .Tersov. i* conclusive upon the officers of this De¬ 
partment: and seemingly the only questions which may he said to 
be left open hv the decision cited are whether a notary public, if 
included in the designation “Judge or other officer.” is at liberty 
to decline an emplovment to administer and certify to the oath to 
an affidavit, and whether in consequence the same interpretation 
should be given to the provision respecting his fees for that serv¬ 
ice that has been given to the provision respecting the fees of at¬ 
torneys. solicitors and counsellors. The practice or custom among 
notaries public in New Jersey and the opinion prevailing among 
members of the legal profession in that State so far as they can do 
so. have apparently resolved these questions in the affirmative. 
What consideration would he given by the court of last resort in 
New Jersey to this practice or custom or to the opinion so pre¬ 
vailing if the question were before that court can not he said, hut 
that thev are entitled to much weight and consideration by you in 
the present disbarment proceeding is quite clear. To justify the 
disbarment of Phillips on the charge specified. hi« conduct with 
reference to the demanding and receiving of said notarial fees must 
have been dishonest, oppressive, or clearly in violation of 

145 law or authorized rules or regulations. Tf there is a fair 
question respecting the right of these notaries to demand and 

receive the fees charged hv them the matter should he left to the 
courts of that State for determination and no order of disbarment 
can properly bo rested thereon. That there is a fair question re¬ 
specting the right of the notaries public to the fees charged is amply 
shown by the unrestrained practice or custom of notaries in that 
State and by the opinion prevailing among members of the legal 
profession there. Tf it he conceded that Phillip* knowingly per¬ 
mitted the notaries public in his office to demand and receive the 
fees charged by them, it can not he said in the light of this prac¬ 
tice or custom and of thi* prevailing opinion among those whose 
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business it is to assist in the interpretation of statutes, that Phil¬ 
lips has shown himself to be incompetent or disreputable or that, 
with intent to defraud, he in any manner deceived, misled or threat¬ 
ened any claimant or prospective claimant. Nor has he in this 
matter refused to cornplv with any authorized rule or regulation, 
there being no rule regulating the fees of notaries public, and that 
being a subject which is not susceptible of regulation bv the Secre¬ 
tary of the Interior. The case as presented in the papers referred 
to me does not therefore show the existence of any one of the causes 
for disbarment enumerated in the act of July 4, 1884. supra. With¬ 
out then considering whether Mr. Phillips should be bold respon¬ 
sible for any possible infraction of the laws of New Jersey by the 
notaries public in bis office in demanding and receiving from Mrs 
Chambers fifty cents for taking each of said affidavits. T 
140 am of opinion that there was no proper basis for the ordeT 
of disbarment made by you and that the same should be 
vacated and held for naught, but without prejudice to the consid¬ 
eration by tbe Commissioner of Pensions or yourself of other charges 
pending against Mr. Phillips, as suggested in the notice given to 
him in this matter. 

Very respectfully. 

(Signed) WILLTS VAN DEVENTER. 

A wrist an t A ttarn ey - General . 

Approved. April 20, 1900. 

(Signed) T. A. HITCHCOCK, 

Secretary . 


“Exhibit L.” 

O. K. 

H. W. B. A. 

Department of the Interior. 

Washington. April 20. 1900. 

The Commissioner of Pensions. 

Sir: Your report upon the application of Henry D. Phillips, of 
Trenton. New Jersey, for revocation of the order of the Department, 
dated Eebruarv 5, 1900. disbarring him from practice before the 
Department and Bureaus thereof, has been received. 

I pon consideration thereof, in connection with an Opinion 
147 of the Assistant Attorney General of this Department, to 
whom the matter was referred, and in whose conclusions in 
the premises. I concur, the Department Order of Februarv 5, 1900 
disbarring Henry D. Phillips, of Washington. D. C.. and Trenton! 
New Jersey, from practice before the Department of the Interior, 
and the Bureaus thereof, is hereby canceled and revoked. 

A copy of the Opinion of the Assistant Attornev General, together 
with the papers belonging to the files of your Office, and accompany- 
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ing your letters of January 24th. 
ively, are herewith returned. 

Very respectfully. 
(Signed) 


3245- ’99 
279-1900 
899-1900 
988-1900. 


and March 17th, 1900, re^>ect- 


E. A. HITCHCOCK. 
E. M. D. 


“Exhibit M.” 

Copy. 

Department of the Interior. 

Bureau of Pensions, 

Washington, D. C. 

Change* Noted at Attorney*' Desk From April 10 to April 30. 1900. 

Disbarments A Restorations. 

Bohn, William, Chicago. Illinois, disbarred April 24, 1900. 
Fingleton. Joseph. Brooklyn. X. V., disbarred April 26, 1900. 
Hale. John F., Hot Springs, Arkansas, disbarred April 24, 1900. 
Phillips. Henry D.. Trenton, N. J.. and Washington I). C.. 
148 restored April 26, 1900. 

Copartnership. 

Haynes. Charles W. & Son, Ypsilanti, Michigan, the firm of 
Charles W. & W. S. Haynes, is changed to Charles W. Haynes 
Son. 

Changes of Address. 

Bentley. J. C., from Oquawka, Illinois to Burlington. Iowa. 
Buerk, H. A., from New Albany, Indiana to Bonlon, Indiana. 
Butler. Benjamin F.. from Olathe, Kansas to Langston. Okla¬ 
homa. 

Clinton, Charles, from Smithvilie Flats, N. Y., to Greene, X. Y. 
Dunlap. Wirt, from Radford. Virginia to Blackburg, Virginia. 
Hopkins. Mrs. Allie. from Cherryvale. Oklahoma to Hopkins. 
Oklahoma. 

Kautz. Philip C.. from Goshen, Indiana to Fort Wayne, Indiana. 
Kriger, John W\. from Farmington. Illinois to Manitou. Colo¬ 
rado. 

Mullaney. John F.. from Peyton. Colorado, to Colorado Springs. 
Colorado. 

Sellman. Alex., from Nat. Mil. Home, Wisconsin, to Kansas City. 
Kansas. 

Turner. Edward E.. from Coleman. Michigan to Barryton, Michi¬ 
gan. 
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Deaths 

Atwell, Mary Ann, Wakefield, Massachusetts. Died November 
*27, 1886. 

146 Breed, Samuel P. N., Reading, Massachusetts. Died June 
16, 1892. 

Brown, A. R., Lowell, Massachusetts. Died November 5, 1889. 
Buckman, George L., Washington, N. C. Died August 17, 1899. 
Dean, Lyman W., Attleborough. Massachusetts. Died March 7, 
1891. 

Eaton, A. Y., Buffalo, Minnesota. Died October -, 1899. 

Fairbanks, Lorenzo S., Boston. Massachusetts. Died May 22, 
1879. 

Filley, William F., Pittsfield. Massachusetts. Died February 27, 
1899. 

Goodon, Timothy, Taunton, Massachusetts. Died July 30, 1897. 
Hood, George W., Indiana, Penna. Died February 28, 1900. 

Ide, George O., Princeton, Illinois. Died February 7, 1885. 
Inman, Isaiah C., Dennis Port, Massachusetts. Died May 6, 1889. 
Knapp, George H., Chicopee, Massachusetts. Died April 28, 
1883. 

Ladd, Jeremiah B. P., Groveland, Mass. Died April 11, 1895. 
Laws, C. C., Sumner, Illinois. Died November 8, 1896. 

Leitch, S. M., Charleston, Illinois. Died February 6, 1889. 
McConney, O. E., Sadoris, Illinois. Died April 3, 1894. 
McCormick. W. J., Bay City, Michigan. Died January 17, 1900. 
Mattson, Anthonv J., Prophetstown, Illinois. Died November 
16, 1886. 

150 Mayo, Winston, Newton, Illinois. Died February 3, 1870. 

Merriam, David H., Fitchburg, Massachusetts. Died Oc¬ 
tober 11, 1888. 

Polk. John S., Huntsville, Arkansas. Died January 18, 1884. 

Shaw, J. II., Eureka Springs, Arkansas. Died-, 1891. 

Smith, Augustus W., Brookfield. Mass. Died April -, 1879 

(Signed) H. CLAY EVANS, 

Commissioner • 

‘‘Exhibit N.” 

Law Offices of H. I). Phillips. 

Washington, D. C., May 19, 1900. 
Sir: I acknowledge receipt of your letter of May 1st, stating 
“On April 26th, 1900 the Hon. Secretary of the Interior ordered 
that the order of Febv. 5, 1900, disbarring you from further prac¬ 
tice before the Department of the Interior and the Bureaux thereof 
be cancelled and revoked”— 

I beg to inquire if the order of April ‘26th relates back and 
vacates the order of Feby. 5th as from that date — Feby. 5th. 

Very respectfully, 

(Signed) ‘ H. D. PHILLIPS. 

Hon. Com. of Pensions, Washington, D. C. 
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ing your letters of January 24 th. 
ively, are herewith returned. 

Very respectfully. 
(Signed) 


3245- ’99 
279-1900 
899-1900 
988-1900. 


and March 17th, 1900, respect- 


E. A. HITCHCOCK. 
E. M. D. 


“Exhibit M.” 

Copy. 

Department of the Interior. 

Bureau of Pensions, 

Washington, D. C. 

Changes Noted at Attorneys' Desk From April 10 to April 30. 1900. 

Disbarments A Restorations. 

Bohn, William, Chicago. Illinois, disbarred April 24, 1900. 
Fingleton, Joseph. Brooklyn. X. Y., disbarred April 26, 1900. 
Hale. John F.. Hot Springs, Arkansas, disbarred April 24, 1900. 
Phillips. Henry IX. Trenton, X. J.. and Washington 1). C.. 
148 restored April 26, 1900. 

Copartnership. 

Haynes. Charles W. A Son, A’psilanti, Michigan, the firm of 
Charles W. A W. S. Haynes, is changed to Charles W. Haynes A 
Son. 

Changes of Address. 

Bentley. J. C., from Oquawka, Illinois to Burlington. Iowa. 
Buerk, II. A., from New Albany, Indiana to Bordon, Indiana. 
Butler. Benjamin F.. from Olathe, Kansas to Langston. Okla¬ 
homa. 

Clinton, Charles, from Smithville Flats, N. V., to Greene, N. Y. 
Dunlap. Wirt, from Radford. Virginia to Blackburg, Virginia. 
Hopkins. Mrs. A llie. from Cherry vale. Oklahoma to Hopkins. 
Oklahoma. 

Kautz. Philip C.. from Goshen. Indiana to Fort Wayne, Indiana. 
Kriger. John W.. from Farmington. Illinois to Manitou. Colo¬ 
rado. 

Mullaney. John F.. from Peyton. Colorado, to Colorado Springs. 
Colorado. 

Sellman. Alex., from Nat. Mil. Home, Wisconsin, to Kansas City. 
Kansas. 

Turner. Edward E., from Coleman. Michigan to Barryton. Michi¬ 

gan. 
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Deaths. 

Atwell, Mary Ann, Wakefield, Massachusetts. Died November 
27, 1886. 

140 Breed, Samuel P. N., Reading, Massachusetts. Died June 
16, 1892. 

Brown, A. R., Lowell, Massachusetts. Died November 5, 1889. 
Buckman, George L., Washington, N. C. Died August 17, 1899. 
Dean. Lyman W., Attleborough, Massachusetts. Died March 7, 
1891. 

Eaton, A. V., Buffalo, Minnesota. Died October -, 1899. 

Fairbanks, Lorenzo S., Boston. Massachusetts. Died May 22, 
1879. 

Fillev, William F., Pittsfield, Massachusetts. Died February 27, 
1899. 

Goodon, Timothv, Taunton, Massachusetts. Died July 30, 1897. 

' • _ _ %/ 

Ilood, George W., Indiana, Penna. Died February 28, 1900. 

Ide, George O., Princeton, Illinois. Died February 7, 1885. 
Inman, Isaiah C., Dennis Port, Massachusetts. Died May 6, 1889. 
Knapp, George H., Chicopee, Massachusetts. Died April 28, 
1883. 

Ladd, Jeremiah B. P., Groveland, Mass. Died April 11, 1895. 
Laws, C. C., Sumner, Illinois. Died November 8, 1896. 

Leitch, S. M., Charleston, Illinois. Died February 6, 1889. 
McConney, O. E., Sadoris, Illinois. Died April 3, 1894. 
McCormick. W. J., Bay City, Michigan. Died January 17, 1900. 
Mattson, Anthony J., Prophetstown, Illinois. Died November 
16, 1886. 

150 Mayo, Winston, Newton, Illinois. Died February 3, 1870. 

Merriam, David IL, Fitchburg, Massachusetts. Died Oc¬ 
tober 11, 1888. 

Polk. John S., Huntsville, Arkansas. Died January 18, 1884. 

Shaw, J. IL, Eureka Springs, Arkansas. Died-, 1891. 

Smith, Augustus W., Brookfield. Mass. Died April -, 1879 

(Signed) IL CLAY EVANS, 

Com-missioner- 


‘‘Exhibit N.” 

Law Offices of H. I). Phillips. 

Washington, D. C., May 19, 1900. 

Sir: I acknowledge receipt of your letter of May 1st, stating 
“On April 26th, 1900 the Hon. Secretary of the Interior ordered 
that the order of Feby. 5, 1900, disbarring you from further prac¬ 
tice before the Department of the Interior and the Bureaux thereof 
be cancelled and revoked”— 

I beg to inquire if the order of April 26th relates back and 
vacates the order of Feby. 5th oh from that date — Feby. 5th. 

Very respect fu 11 v, 

(Signed) ‘ H. D. PHILLIPS. 

Hon. Com. of Pensions, Washington, D. C. 
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151 “Exhibit 0.” 

H. 

Law Division. 

L. B. L. 

Department of the Interior, 

Bureau of Pensions. 

Washington, D. C., May 22. 1900. 
Mr. Henry D. Phillips, Washington, D. C. 

Sir: In reply to your letter of the 19th instant, requesting in¬ 
formation as to the effect of the order of the Honorable Secretary 
of the Interior of April 2(5, 1900, cancelling and revoking his order 
of February 5, 1900, disbarring you from further practice, you are 
advised that the effect of the order of April 26, is to restore you to 
the rights and privileges accorded you as an attorney prior to 
February 5, 1900. You are entitled to the benefit of all the rules of 
practice and decisions of the Department applicable to the case of an 
attorney disbarred and subsequently restored to practice, and no 
exception will be made of your case in any way. 

Very respectfully, 

(Signed) ' " H. CLAY EVANS, 

Commissioner. 

152 “Exhibit P.” 

II. Law Division. 

F. W. N. C. 

Department of the Interior, 

Bureau of Pensions. 

Washington, D. C., June 11, 1900. 
The Honorable the Secretary of the Interior. 

Sir: In response to your communication of the sixth inst., for¬ 
warding for consideration and report a petition of Att’y Henry D. 
Phillips that he be restored to his status of attorney in all pension 
cases in which he was attorney at the time of his disbarment under 
Department order of February 5, 1900, which order was revoked 
on April 26, 1900, 1 have the honor to report as follows: 

In this petition Mr. Phillips contends that: 

“It will be remembered that Mr. Phillips' disbarment proceeded 
solely and only upon an erroneous construction of the statute of 
New Jersey by the Honorable Commissioner of Pensions. Mr. 
Phillips did not come before the Department admitting any dere¬ 
liction of duty and pleading for mercy, but protesting against the 
injustice done him by order of February 5, 1900, he prayed that 
the said order might be vacated, annulled and set aside and he be 
restored to all things that he had lost by reason of that unjust judg¬ 
ment. The prayer of his petition has been granted. The 

153 order of February 5, 1900. ‘vacated and held for naught’. 
It will be observed that the order of disbarment is absolutelv 
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wiped out and the record does? not show an attorney disbarred by 
one order and by another order restored to practice, for there is no 
order in the Department adjudging that Mr. Phillips shall be 
restored or readmitted to practice before the Department, but the 
order is that the order disbarring him be absolutely vacated and held 
for naught ab initio". 

Mr. Phillips contends that he could lose no rights by reason of 
what he terms “the unjust and illegal order of February 5, 1900”; 
that any action of this Bureau or of pension claimants which was 
predicated upon the order of February 5, 1900, is of no effect; that 
this Bureau erred in recognizing the order of February 5, 1900 
disbarring him from practice and that cases acted upon while he was 
under disbarment and in which he was not recognized by reason of 
said order must all be readjudicated or at least that letters must be 
written him in all of these cases informing him of what action was 
taken. He contends that the order of April 20, 1900 has the effect 
of setting aside the order of February 5, 1900 from the beginning, 
but that the Commissioner of Pensions has erred in the matter and 
treated Mr. Phillips as though he were regularly and lawfully dis¬ 
barred on February 5. 1900 and restored to practice from April 26, 
1900. He therefore requests you to advise the Commissioner of 
Pensions of the correct state of the ease. Mr. Phillips is laboring 
under great misapprehension as to the facts in the case and his 
status as an attorney. 

154 On October 11, 1899 Mr. Phillips was charged by this 
Bureau with receiving an illegal fee in the claim of Ann 

Chambers, and with having intimated to her that he was entitled 
to more money than he had received in connection with the prose¬ 
cution of the claim. This citation was based upon the evidence 
filed in the case and was issued for tin* purpose of enabling Mr. 
Phillips to rebut the same. His answer to the citation was to the 
effect that while the laws of New Jersey permitted a notary public 
to receive only twelve cents for executing an affidavit, such fee did 
not include the compensation which such officers were permitted 
to charge for writing an affidavit and that the money in excess of 
twelve cents each for affidavits filed in the Chambers case was re¬ 
ceived by notaries in his office for writing said affidavits. Admitting 
Mr. Phillips’ contention, his conduct was clearly improper for it 
was a part of his duty as attorney in the case to prepare the papers 
filed therein, and to allow his clerks to receive additional compensa¬ 
tion for these same services was highly unprofessional. 

Ilis answer to the other charge—of intimating that he was entitled 
to still further fee was equally unsatisfactory’. Accordingly, on 
November 22, 1899 his disbarment was recommended. Subsequent 
thereto Mr. Phillips filed a supplemental answer in the disbarment 
proceedings, including a written opinion of an eminent member of 
the New Jersey bar, to the effect, that the charge of twelve cents 
allowed under the fee bill of the State of New Jersey for the execu¬ 
tion of an affidavit does not include compensation 

155 “for services rendered in the preparation of an affidavit or 
the attaching of a seal in the event of the affidavit being 

11—2140a 
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necessary* for use outride of tho £tnte of New Jersey, as is done by 
notaries" public. * * * The uniform practice in this State 

ever since 1 have been at the bar (covering a period of thirty years) 
has been for notaries to charge for the taking of depositions re¬ 
quired by any court or jurisdiction out of the State, the same fees 
that are allowed to masters in chancery or commissioners specially 
appointed, and. in addition to the twenty cents a folio which they 
would receive, they were paid the twelve cents provided as above 
bv the fee bill for the actual taking of the affidavit. The custom 
has been uniform to charge for an ordinary affidavit which includes 
the preparation of it in the form of a deposition, where it was to go 
out of the State and he verified bv the seal of the notary, the sum 
of fifty cents, and I think the charge a reasonable and a pro]>er one 
and entirely justified by our practice.” 

Inasmuch as the taking of the aflidavit was the only service for 
which a clerk in Mr. Phillips' office could rightly charge in the 
case, it is therefore clear that under the contention urged by Mr. 
Phillips he hud violated the Act of July 4. 1884 and had rendered 
himself liable to disbarment. Therefore, on February 5, 1000. 
you issued an order that Mr. Phillips Ik* disbarred, and you stated 
among other things: 

loti "An examination of tin* papers in the pension claim of 
Mrs. Chambers shows that out of the seventeen affidavits 
filed therein none were in the handwriting of Mr. Phillips, but six¬ 
teen were in the handwriting of Furman and Sewell, notaries em¬ 
ployed as clerks in his office. The preparation of these affidavits 
was a part of the service for which Mr. Phillips was paid on the al¬ 
lowance of the claim and no charge therefor should have been made 
by these notaries. Their action in demanding and receiving a fee 
for this service in addition to the foe for affixing of the jurat and 
their seal thereto was unwarranted, inasmuch as these affidavits 


were prepared by them in the line of their employment by Mr. 
Phillips as clerks. 

The action of these employes in the matter above referred to was 
impro|H?r and reprehensible. They being employes of Mr. Phillip 
he cannot avoid his responsibility for their wrongful acts. It does 
not appear that he seeks to do so; on the contrary, from such defense 
;is has been made by him in this case, it appears that he sustains 
them in the charges that they have made.” 

Furthermore, the notary public in Mr. Phillips' office, to whom 
Mrs. Chambers had paid these fees, addressed a letter to this office 
refunding the same. 


As Mr. Phillips was infc >rmed of the charges against him and 
afforded an op|>ortunitv to rebut the same, his answer was 
157 duly considered and the proceedings were regular in every 
resj»ect. it is therefore clear that his disbarment was not 
“illegal”, as was urged by him in his petition of June 1. and that 
even if said disbarment ‘‘proceeded upon an erroneous construction 
of the statute of the State of New Jersey regulating the fees re¬ 
ceivable by notaries public”, it proceeded upon a construction placed 
upon said statute by Mr. Phillips himself and urged in a written 
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opinion by a member of the bar of New Jersey submitted by Mr. 
Phillips for the guidance of the Department of the Interior. 

After Mr. Phillips had been disbarred the question was referred 
by you to the Honorable Assistant Attorney-General for his opinion, 
and in connection with additional papers filed in Mr. Phillips’ de¬ 
fense and he found that it had been the uniform practice in the 
State of New Jersey for many years for a notary public to arrange 
as a matter of private contract between himself and the person for 
whom the service is rendered, the fee for administering and certify¬ 
ing to the oath to an affidavit, and that by long usage the accepted 
fee or compensation for that service has come to be fifty cents; that 
the provision affixing twelve cents as fee or compensation for taking 
the affidavit applies only to taxable costs in judicial or court pro¬ 
ceedings as between the parties thereto, and does not regulate the fee 
or compensation which may be demanded and received as between 
the officer performing the service and the person for whom it is 
performed. Holding this view of the statute the Honorable As¬ 
sistant Attorney-General was of the opinion that there was no proper 
basis for the order of disbarment and that “the same be vacated 
and held for naught, but without prejudice to the consider¬ 
ing ation by the Commissioner of Pensions or yourself of other 
charges pending against Mr. Phillips as suggested in the 
notice given to him in this matter.” 

This opinion being approved, you issued an order of April 26. 
1000 that “The disbarment order of February 5. 1900. disbarring 
Henry D. Phillips of Washington, D. 0., and Trenton, N. J.. from 
practice before the Department of the Interior and the Bureaus 
thereof is hereby canceled and revoked.” Very soon thereafter 
Mr. Phillips wrote a communication to this Bureau contending that 
the action of this Bureau in recognizing the order of February 5. 
disbarring him from practice was illegal; that the order of April 
26. had the effect of eliminating entirely anv record of his prior 
disbarment: that “The record that T was demitted is vacated and 
expunged, and in law never existed and the whole burden of the 
affair rests upon you and not upon me, and you should so make 
it officially appear.” He made several requests of the Bureau to 
change its action in cases in which the action of the Bureau had 
been predicated upon the order of his disbarment, all of which were 
entirely contrary to the uniform practice of the Office and entirely 
impracticable. Said communication was referred to you for your 
consideration inviting vour attention to the fact that the language 
used in the order of restoration was similar to that used in all other 
cases where attorneys were restored to practice, and requesting that 
if an exception was to be made in Mr. Phillips’ case, proper instruc¬ 
tions be issued. Said communication was returned May 1. 
Io0 with the indorsement “Respectfully returned to the Com¬ 
missioner of Pensions with the remark that action in Mr. 
Phillips* case be in accord with the practice of his Office in similar 
matters.” 

It is not recalled that in a single instance in which an attorney 
has been restored to practice before this Bureau his case has been 
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excepted from the operation of any decision or rule of practice gov¬ 
erning such cases. 

So far as action heretofore taken in Mr. Phillips’ cases is con¬ 
cerned, it would he impossible to identify said cases, cancel the let¬ 
ters heretofore written, and readjudicate the claims. To exempt 
him from the operation of these rules (so far as future action is 
concerned), would of course affect the status of other attorneys in 
many of these cases, who have taken such action as was necessary, 
under the rules promulgated by the Department of the Interior, to 
secure to themselves the attorneyship interest in said cases, and some 
of whom have already been recognized under these rules. It is im¬ 
portant therefore, if an exception is to be made of Mr. Phillips’ case 
in any particular, that this Bureau shall receive specific instructions 
in the matter, which may be issued for the guidance of the exam¬ 
iners of this Bureau. 

Very respect full v, 

(Signed) ' H. CLAY EVANS, 

Commissioner. 

160 “Exhibit Q”. 

Department of Interior. W. B. A. 

December 6. 1900. 

Respectfully returned with the remark, that the order of the 
Department, dated February 5, 1900, which disbarred Henry D. 
Phillips from practice, has not been annulled, but was canceled and 
revoked hv the Secretarv of the Interior, on the *20th dav of April. 
1900. 

In cases similar to that referred to in the letter of the Commis¬ 
sioner of Pensions, dated September 11, 1900. appeals to the Sec¬ 
retary of the Interior under existing regulations, are not considered 
unless accompanied by evidence of refundment of the attorney’s 
fee in controversy. 

(Signed)* E. A. HITCHCOCK, 

Secretary. 

E. M. D. J 

F. L. C. 


Exhibit R. 

Department of the Interior. 


Washington, January 11. 1901. 

The Commissioner of Pensions. 

Sir: A our letter has been received, submitting a report 
161 upon the petition of Messrs. G. D. Vroom and E. R. Walker. 

attorneys for Henry D. Phillips, praving that he be restored 
to his status as attorney in all pension cases* in which he was recog¬ 
nized at the time of bis disbarment from practice bv order of the 
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Secretary of the Interior, dated February 5, 1900, which order was 
cancelled and revoked on the 26th day of April. 1900. 

In response thereto, I have to state, that after the revocation of 
the order of disbarment in Mr. Phillips’ case, you submitted for my 
consideration, an application from Mr. Phillips for practically the 
same relief as is sought to be obtained through the petition under 
consideration, and requested instruction in the premises. 

On the 1st of May, 1900, vour communication was returned with 
an endorsement to the effect that the action to be taken by your 
office, in Mr. Phillips’ case, should he in accord with the practice 
of your office in similar matters. 

Reconsideration of the action of the Department under date of 
April 26, 1900, canceling and revoking the order of February 5, 
1900, disbarring IT. D. Phillips from practice, is not deemed ad¬ 
visable and the petition in the premises is accordingly denied. 

It is suggested that Mr. Phillips be furnished with a copy of this 
letter. 


Very respectfully, 


E. A. HITCHCOCK, 

Secretary. 


162 


Exhibit S. 


Department of the Interior, 
Bureau of Pensions. 


Washington, D. C., January 17. 1901. 
Mr. Henry D. Phillips. Washington, D. C. 

Sir: Herewith is transmitted for your information a letter from 
the Secretary of the Interior dated January 11, 1901, declining to 
reconsider the terms of the Departmental order of April 26. 1900. 
restoring you to practice, and denying the petition of your attor¬ 
neys, G. D. Yroom and E. R. Walker that vou be restored to your 
status as attorney in all pension cases in which you were recognized 
at the time of your disbarment. Februarv 5. 1900. 

Very respectfully, 


Commissioner. 

163 Exhibit T. 

Department of the Interior, 

Washington, July 28, 1902. 

C’t’f. No. 1.005,591. 

In re IT. D. Phillips. Attorney’s Claim for Fee in the Case John 

Walker. Co. K. 115th Ill. V. I. 

Docket 7169. Appeal. Affirmed. 

When a claimant, pending the disbarment of his attorney of 
record, employs another attorney, who prosecutes the claim to final 
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adjudication, no fee will be certified lo the disbarred attorney upon 
his restoration to practice, but his disbarment will operate as an 
estoppel to liar any claim for fee. 


The Commissioner of Pensions. 


Sir: II. 0. Phillips of Washington. 1). C\. on April 19, 1902. 
entered an appeal from the action of the Bureau denying him a fee 
on the issue of June 27. 1000. in the claim for jiension under the act 
of June 27. 1890, of John Walker, who served in Co. K. 115th III. 
V. 1. 

In behalf of the soldier, the appellant on Aug. 27, 1807, tiled a 
declaration for pension under the act of June 27. 1800. He filed 
evidence in 1808. and on Oct. 7. 1890. He was disbarred 
104 from practice before the Bureau Feb. 5, 1900, and was re¬ 
stored April 20. 1000. On Feb. 17, 1900, the claimant was 
called upon for evidence as to continuance. He gave to Jacob 
Bailey of Hastings, Neb., a power of attorney which was filed in the 
Bureau March 9. 1000. On the same date Mr. Bailey filed evidence 
which complied with the call of Feb. 17, 1900. and which completed 
the claim. 

Certificate issued .Tune 27, 1000, in allow pension at $8 per month 
from Aug. 27. 1897. date of filing declaration by the appellant, 
to him a fee of $10 was certified on said issue. He has been re¬ 
quired to refund the same on the demand of the Bureau, in favor 
of Mr. Bailey: hence this appeal. 

Rule 8 nf the rules of practice Indore the Commissioner of Pensions 


provides as follows: 

‘‘When a claimant, pending the disbarment of his attorney of 
record, employs another attorney, who prosecutes the claim to final 
adjudication, no fee will be certified the disbarred attorney upon his 
restoration to practice, but bis disbarment will operate as an estoppel 
to bar any claim for fee”. 

The facts in the case bring the question at issue squarely within 
the foregoing rule. The claim was completed by another attorney 
appointed by the soldier, when the appellant was disbarred from 
practice. 

The appellant urges that he was disbarred without due cause and 
that when he was restored to the practice it was directed by 
165 the Secretary of the Interior that his disbarment should be 
held for naught. Therefore he argues that in claims for 
pension in which he was the attorney at the time of his disbarment 
the fact that he was disbarred from practice would not operate to 
deprive him of bis rights and has no more effect than if he had 
never been disbarred. 

Under no circumstances can it be presumed that any order of this 
Department was or is based upon facts other than those sustained 
bv competent evidence, and made in view thereof and the law ap- 
pli< •able thereto. If any mistake is made either as to fact or law it 
will be considered as misjudgment as to the law and the facts. 
It is manifest that this Department could properly disbar the ap¬ 
pellant upon the facts found when the order to that effect was 
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made, and also vest in him his former rights which remained when 
lu* was restored to practice by the subsequent order of the Depart¬ 
ment. But it is also evident when third parties secured attorney- 
ship rights in any claim in which he was the attorney, during the 
period of his disbarment, that the rights of such parties cannot be 
ignored. 

The appellant further urges that rule 8 is limited in its applica¬ 
tion to cases where attorneys have been disbarred and restored to 
practice as an act of grace; that because in his case he was restored 
to practice as a matter of right said rule has no application to him. 

The Department in restoring the appellant to practice restored 
his attorneyship rights in all claims in which the respective claim¬ 
ants have not appointed other attorneys to complete their 
166 claims. The order for the disbarment of the appellant was 
effective while it stood, and by its force claimants were en¬ 
abled to appoint new attorneys to prosecute their claims. Those 
who thus acted while the appellant was disbarred, thereby made 
legal contracts with such other attorneys, and these contracts cannot 
be invalidated. Rule 8 applies under the recited conditions to an 
attorney whose debarment has been set aside on the ground assigned 
in the appellant’s case, as well as to those attorneys who have been 
restored to practice as an act of grace. Action affirmed. 

The papers in the case are herewith returned. 

Yerv respectfully, 

(Signed) ‘ F. L. CAMPBELL, 

Ass’t Secretary. 


Respondent's Exhibit U. 


Department of the Interior, 

Washington, October 20, 1908. 

Sir: I have your letter of October 18, in matter of Henry I). 
Phillips. (Docket No. 8132). 

I have gone over this matter very thoroughly and find neither 
authority nor reason for my attempting to make or cause to be 
made, as you request any “orders, entries, erasures or substitutions ,, 
in the record in this case. These records appear to be com- 
167 plete and show the entire transaction, and place Mr. Phillips 
in as good a position as this Department can place him. 
For these reasons I must deny your application for reopening the 
case as presented to the Acting Secretary in July last. 

Yerv truly vours, 

JAMES RUDOLPH GARFIELD, 

Secretary. 

Mr. Henry E. Davis, Jenifer Building, Seventh & D Sts., Wash¬ 
ington, D. C. 


« 
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Respondent's Exhibit AA. 

Filed Nov. 27, 1908. J. R. Young, Clerk. 

Law. 44463. 

F. 8. ex. Rel. H. 1). Phillips 
v. 

Ethan A. Hitchcock, Secretary of the Interior, and H. Clay 

Evans, Commissioner of Pensions. 

This was an action to compel payment of a fee of $10 in the case 
of Sarah A. Dochertv. to the petitioner, a fee having been denied 
to him on the allowance of the pension claim of said Dochertv, 
because he had lost his attorneyship rights by reason of his dis¬ 
barment in February, 1900. The Supreme Court of the District 
of Columbia, on April 20. 1901, dismissed the petition as 
16S to Hitchcock, and granted a mandamus as to Evans. De¬ 
fendant Evans appealed (Appeal #1101), and on January 
7, 1902. the Court of Appeals reversed the lower court, Judge Shep¬ 
ard delivering the opinion, and holding that as the appellee ac¬ 
quiesced in the dismissal of the petition for mandamus as to de¬ 
fendant Hitchcock, as said Hitchcock was a material party to the 
suit, and as said defendant Hitchcock had ceased to be Secretary 

V 

of the Interior, and consequently was not subject to liability as 
such officer, the appellee could not compel the appellant to make 
payment. 

The case was subsequently appealed to the Supreme Court of the 
United States. April 20. 1903. for want of jurisdiction. (189 U. S. 
507.) 

Law. 44464. 

Same Parties. 

This was with reference to refundment of a fee paid in the claim 
of Louise Aab for accrued pension. A similar decree to that in 
Law 44.463, was entered in the Supreme Court, but the court of 
appeals, in appeal #1102, on January 7, 1902, followed the action 
in 1101. This case had no connection with the disbarment pro¬ 
ceedings against Phillips. 


Law. 44668. 

Same Parties. 

Mandamus to compel the Commissioner of Pensions to 
169 pay a fee of $25 in Father’s (Gale) claim, under #4707, as 
amended by the act of June 27, 1890, instead of $10, which 
was held to be the legal fee for services in said claim. The judg¬ 
ment in the lower court for defendants affirmed on appeal (Appeal 
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#1114,) in opinion by Judge Shepard, reported 30 Wash. Law 
Rep. 45. 

5s o question as to disbarment of Phillips in connection with this 
case. 

Law. 44947. 

Same Parties. 

Judgment for defendant in lower court affirmed (Appeal #1176), 
April 1. 190*2. on authority 30 Wash. Law Rep. 45. 

This case had to do with the claim of Thomas Irwin, petitioner, 
and appellant, claiming that he was entitled to a fee of $10, in¬ 
stead of $2, in a case treated by the Bureau of Pensions as an in¬ 
crease claim. 

Law. 44687. 

U. S. ex Rel. Phillips 
v. 

Evans. 

This suit was for damages in the sum of $100,000, and the re¬ 
sult in the lower court being adverse to plaintiff it was taken up 
on appeal (Appeal #1425), and was dismissed by mandate of the 
Court of Appeals, dated February 8, 1905. 


170 Respondent's Exhibit BB. 

(Copy.) 

(U. S. Pension Office. F. Feb. 8, 1900.) 

Washington, I). C., February 8th, 1900. 
To the Honorable the Commissioner of Pensions, Washington, D. C. 

Sir: In the matter of Ann Chambers, widow of Isaac C., Com¬ 
pany E, 21st X. J. Infantry, Certificate No. 474,476, I desire to state 
that I have been connected in a professional character with your of¬ 
fice for the period of twenty-two years; that during all of this long 
period of time it has never been established that I have ever de¬ 
manded or received, directly or indirectly, any sum of money, from 
any applicant for pension or other person, to which I was not strictly 
entitled by law; nor has it been established that I have ever allowed 
any person in my employ to be guilty of such action. 

In the said Chambers case, after it was allowed, a Mr. Charles 
P. Brown, living at the home of said pensioner, came to me and 
personally requested of me an explanation regarding the items for 
which the sum of Ten & 50/100 dollars had been paid to M. B. 
Furman, a notary public connected with my business. I personally 
told said Brown that whatever moneys were paid were paid accord¬ 
ing to law and that if he did not believe so he might seek the 
12—2140a 
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counsel of the United States Pension Office, or the .special 
171 Kxaminer of the United States Pension Office located at 
Trenton; that subsequently your petitioner addressed a let¬ 
ter to said Brown specifically giving therein the items for which 
said Furman had received compensation; that your petitioner at 
that time believed the said Furman was entirely blameless in the 
premises and had he not believed so it was within his power at 
the time to have had tin* whole or part of said moneys refunded 
and thereby avoided any future trouble; that vour petitioner did 
not pursue this course because In* was so conscious of having done 
no wrong, either by himself or through any person associated with 
him; that your petitioner has no motive for doing any act not 
strictly according to law: that under a ruling recently maintained 
by your office it i- evident that an over-charge was made by the 
said M. B. Furman, notary public, in the aforesaid case of Ann 
Chambers of the sum of Seven A’ 48 100 Dollars and at his re¬ 
quest the said Furman herewith refunds to you said sum of money: 
that because of the action of said Furman in the premises, your 
petitioner is informed that he was disbarred from practice a few 
days since: that in view of the fact that no previous rule had been 
promulgated by the United States Pension Office in such matters 
and the conduct of the said Furman was entirely blameless within 
the knowledge possessed by your petitioner, and in view of the 
fact that your petitioner believed that both his conduct and the 
conduct of the said Furman were strictly within the law. and resti¬ 
tution having been made of tin* moneys held to be illegally received 
by said Furman, and your petitioner at all times for the long 
17*2 period of twenty-two years never having demanded or re¬ 
ceived illegally, indirectly or directly, a penny of money in 
his practice, he respectfully request." to be reinstated as an attorney 
practicing before the Interior Department. 

Respect full v submitted. 

TT. D. PHTLLTPS. 

(Endorsed:) Law Division. Feb. 14. 1000. Received. 

Petitioner's Exhibit C. 

State of New Jersey, 

Count if of Mercer, *#: 

Thomas B. Sewell of full age, being duly sworn, says that lie 
has lived in the city of Trenton for many years and during most 
of that time has been a Notary Public. Tie is not now. and has 
not been for a long time, in the employ of II. D. Phillips; that 
for such notarial services performed by him in the matter of Ann 
Chambers, compensation was due to him as a Notary Public and 
was received by him namely the taking of five affidavits. That TT. 
D. Phillips to his knowledge, did not demand and receive from 
the claimant and was never entitled to demand and receive from 
Ann Chambers the notarial fees stated by the Pension Office and 
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that the charge of fifty cents made bv this affiant is the proper 
173 and legal charge and the usual one in the County of Mercer. 

That he has executed many affidavits in pension cases in 
which H. D. Phillips was Attorney of Record and has always de¬ 
manded and received from the parties who should pay the same, 
the notarial fees due him. 

(In pencil) THOMAS R. SEWELL. 

Sworn to and subscribed before me this fifteenth dav of Decem¬ 
ber A. D. 1899. 

[seal.] (In pencil) M. B. FURMAN, N. P. 


Petitioner s Exhibit B. 


State of New Jersey, 

Mercer Countji, ss: 

Morgan B. Furman of full age, being duly sworn on his oath 
says as follows: I am a resident of Trenton, New Jersey; I have 
been a Notary Public in and for the State of New Jersey since Sep¬ 
tember 6th, 1898. Prior to that date I had a general knowledge 
of the execution of affidavits. The charge made by the Commis¬ 
sioner of Pensions that IT. D. Phillips demanded and received 
through me an additional fee of $10.50 is a gross untruth and is 
not susceptible of any evidence whatsoever. The arrangement made 
by me with IT. D. Phillips was and is today, that the notarial fees 
due for the execution of any papers belong to me, and are 
174 demanded by me. and received by me from the persons 
who should pay the same. TT. P. Phillips to my knowledge, 
never demanded or received from Ann Chambers one cent of a nota¬ 
rial fee. TTe was never entitled to receive the same. Ann Chambers 
was unable to pay me for my notarial services at such times as such 
sendees were performed and when she was able to pay T demanded 
and received such fees. The records kept by me show that T was 
entitled to receive seventeen notarial fees and that one. Thomas B. 
Sewell, a Notary Public, was entitled to receive for five. T went 
to Mrs. Chambers’ house on several occasions to execute affidavits 
and received no additional compensation therefor. The charge of 
fifty cents in the State of New Jersey is the legal charge as made 
by various magistrates in the city of Trenton and elsewhere and 
is furthermore shown by a letter from Mr. Cl. P. W. Vroom, one of 
the two compilers of the “Revised Statute- of the State of New Jer¬ 
sey.” T wish to say emphatically in repetition of what I have stated 
afore, first, that TT. P. Phillips never received or demanded the 
moneys referred to, secondly, that T did demand and receive said 
moneys and was entitled thereto, and that the number of affida¬ 
vits executed (22) has been correctly stated, and that Mrs. Cham¬ 
bers paid me willingly and freely, and any complaint made by 
C. B. Brown or others is either done out of ignorance or malicious¬ 
ness. 
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I have this day gone over the records in the matter of Ann Cham¬ 
bers and find what T have above stated to be entirelv correct. 

(In pencil) MORGAN B. FURMAN. 


175 Sworn to and subscribed before me this fifteenth day of 
December 1899. 

(In pencil) THOMAS B. SEWELL. 

[seal.] Notary Public. 


Petitioner’s Exhibit D. 


Eastern District. 

(In pencil) 

Q. J. S. 

Special Examination 
Division. 

B. F. R. 


Department of the Interior, 

Bureau of Pensions. 

Washington, D. C., April 24, 1899. 
Mr. Geo. W. Morse, Special Examiner, Trenton, N. J. 

Sir: Find herewith returned to you your preliminary report in 
the case, Ctf. No. 474.470. of Ann Chambers, widow of Isaac Cham¬ 
bers Co. “C." 21st Reg’t. N. J. Vols., relative to charge of illegal 
fee demanded and received bv Attornev II. D. Phillips, of Trenton, 
N. J. 

It is very important in such eases where there is a witness to the 
payment of the illegal fee, that his or her testimony should be taken. 
In this instance you failed to secure such evidence, while you state, 
in vour suminarv, vou knew it was within your reach. 

176 You will, therefore, at once secure the testimony of Miss 
Ella Scudder, and make it a part of this report. Credit for 
additional report will not be taken, and return the same with this 
letter as Exhibit “A,” as soon as possible. 

Very respectfully, 

H. CLAY EVANS, 

Commissioner. 

Ex. A. 

Deposition A. 

Ca*e of Ann Chambers. No. 474476. 

On this — day of - 189—, at -, County of -, State 

of -. before me, George W. Morse, a Special Examiner of the 

Bureau of Pensions, personally appeared-, Ann Chambers, Con¬ 

tinued. who, being by me first duly sworn to answer truly all inter¬ 
rogatories propounded to her during this special examination of 
aforesaid claim for pension, deposes and says: 
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I am-years of age; my j-o^t-office address is-. 

You have read to me the itemized account of services rendered 
and presented by Mr. Phillips, but I cannot say from memory 
whether it is correct or not. 

1 do not know how many affidavits were filed in the claims. 

I have been over to Pennington, N. J. during a considerable 

177 of the time, while my claims were pending but I am unable 
to say whether 1 was out of town on any of the dates men¬ 
tioned on itemized bill or not. 

I am not personally acquainted with M. B. Furman, in Mr. Phil¬ 
lips’ office, but he must have informed me that he was doing business 
for Mr. Phillips or I should not have done business with him. I 
done the business at my house and at Mr. Phillips’ office. 

Mr. Furman was at mv house twice on business. 

I have understood your questions and the above is correct. 

ANN CHAMBERS. 

The only witnesses that I had in my claims at Mr. Phillips’ office 
were Mrs. Heller, Mrs. Wood. George H. and Mary J. Carson and 
F. R. Williams. These persons all appeared at Mr. Phillips’ office 
at my request. 

I was to all the trouble of getting them there, neither Mr. Phil¬ 
lips or his clerk spent any time, nor was they to any expense in get¬ 
ting their testimony as they appeared at his office bv my request, 
when thev testified for me, and f do not think thev were there more 
than ten or fifteen minutes. Mr. and Mrs. Carson were at his office 
a second time, and I took them there then too. 

No sir Mr. Phillips could not have been to any expense in my 
claim more than the time consumed and the paper used for the 
affidavits. 

1 did not authorize Mr. Phillips to incur any expense in my claim. 
The only expense incurred was for searching the records rela- 

178 tive to my marriage and also as to property and that I paid. 

The only work done by Mr. Phillips outside of his office 
that 1 know of was. when his clerk came to my house to solicit my 
patronage and to fill out the declaration. 

I do not know whether the $10 demanded and paid was for Mr. 
Phillips or for his clerk. It was the clerk that told me what the 
charges were and he is the one that I paid it to. 

Miss Ella Scudder, of Wall Street, was with me when I paid the 
money, and saw me do so. 

I have understood your questions and the above is correct. 

Mr. Phillips’ clerk solicited my business in the matter before I 
had said anv thing to him about it. 

ANN CHAMBERS, Deponent. 

Sworn to and subscribed before me this 18th day of April, 1899. 
and I certify that the contents were fully made known to deponent 
before signing. 

G. W. MORSE, 

Spetinl Examiner. 
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179 Dtpomtion C. 

Case of Ann Chambers, No. 47447b 

On tins 2nd day of May. 1899 at Trent-on Countv of Mercer, State 
of New Jersey before me. G. W. Morse, a special examiner of the 
Bureau of IYimou*. p<i sunnily appeared Elia I,. Scudder. who, be 
ing by me first duly sworn to answer truly all interrogatories pro¬ 
pounded to her during this special examination of aforesaid claim 
for pension, deposes and says: 

I am 81 years of age; my post-of lice address is #57 Wall St. Tren¬ 
ton N. J. I reside with my mother who is a pensioner as a widow 
of Enoch J. Scudder. I am well and intimately acquainted with 
Ann Chambers the widow of Isaac Chaml»ers and ?/7m reside across 
the street from her. 

T know that said Ann Chambers has recently secured a pension 
^ the widow of Isaac Chambers and that she employed Ilenry D. 
Phillips of this city as her attorney. 

I saw a postal card from Mr. Phillips’ oflice directed to Mrs. Cham¬ 
bers inviting her to call at the oflice and settle for services rendered 
in the prosecution of her claim, the card was left at my home for the 
reason that Mrs. Chambers was not at home and after her return the 
card was given to her. 

I went with Ann Chambers when she called at Mr. Phillips’ office. 
Mr. Phillips was not in the oflice at the time, but a man was there 
who represented Mr. Phillips, whose name I did not know. 
ISO This man demanded ton dollars and fifty cents of her, as the 
amount due for prosecuting her pension claim, and Ann 
Chambers handed him the amount demanded, and asked him for a 
receipt which the clerk wrote out and handed her. The receipt was 
on a small piece of paper. (Receipt here shown deponent. Exam¬ 
ined) A cs sir that is the receipt which he gave her for the money 
paid to him. 

No sir he did not speak of any other obligations. Yes sir he gave 
her to understand that the money due was for the services in prose¬ 
cuting her pension claim. 

I have understood your questions and my answers have been 
correctlv recorded. 

ELLA L. SCUDDER. 

Sworn to and subscribed before me this 2nd dav of May. 1899, 
and I certify that the contents were fully made known to deponent 
before signing. 

G. W. MORSE, 

Special Examiner. 
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Deposition B. 

Case of Ann Chambers. No. 47447(1 

On this 18th day of April, 1899, at Trenton, County of Mercer, 
State of New .Jersey, before me, G. W. Morse, a special examiner of 
the Bureau of Pensions, personally appeared Ann Chambers, who, 
being by me first duly sworn to answer truly all interrogatories pro¬ 
pounded to her during this special examination of aforesaid 

181 claim for pension, deposes and says: 

I am 61 years of age; my post-office address is No. 68 
Wall St. Trenton N. J. Occupation—housekeeper. 

I am the widow of Isaac Chambers who was a member of Co. E, 
*21 X. .J. Inf. in the War of the Rebellion, and I am a }>ensioner as 
his widow under the Act of June 27, 1890. My husband was a 
pensioner of the United States while living, and he died in August 
1898. I drew his accrued pension after his death, but do not recall 
the amount of money which I drew. L applied through H. D. 
Phillips of this City for the accrued pension. 

I really do not know whether 1 paid him anything then or not. 
but it is my impression that 1 paid him nothing for procuring my 
husband’s accrued pension. 

T applied through Mr. Phillips' Agency for my own pension also. 

1 applied under the Act of June 27, 1890 and I drew $8 pr. month. 

1 do not know whether I applied for my pension at Mr. Phillips’ 
office or whether it was at my house through his clerk who visited 
me here on some matters pertaining to mv pension. I believe that 
1 applied for the accrued pension and for my pension at the same 
time. 

1 do not recollect that 1 signed a fee agreement unless it was 
embodied in the declaration. 1 do not recollect that anything was 
said about the fee when l applied for the pension, but at a subse¬ 
quent interview with Mr. Phillips’ clerk / was told that the fee would 
be forty dollars. 

After my pension was allowed I received notice from Mr. Phillips’ 
office requesting me to come to his office. I went to the office and 
the clerk informed me that the charges for services were 

182 ten dollars and fifty cents. I paid the amount and took a 
receipt for the amount and departed. I paid $1.00 previous 

to this however. At one time 1 paid fifty cents to ascertain whether 
there was a record of my marriage in Philadelphia, Pa. and I paid 
fifty cents at another time for something the nature of which I do 
not know. 

I did not pay anything for Jurat or other charges on affidavits 
filed in the case. So far as I can recollect I paid the $1.00 and the 
$10.50 referred to and no more. It is my understanding that Mr. 
Phillips received direct from the Pension Agency the sum of $10.00 
as his fee. Yes sir, t was given to understand that the $10.50 
demanded of me and paid was for sendees rendered in procuring 
the accrued pension and my own pension. 
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I do not know the date that I made application for pension. I 
do not know whether it was August 6/98 or Aug. 20/98. I recollect 
that Amanda Wood made affidavit in the claim and I recollect 
that Geo. H. and Mary Carson and F. R. Williams made affidavit 
also. 

I was at the office on Dec. 24 98 but I do not recollect as to 
the witnesses. 

ANN CHAMBERS, Deponent. 

Sworn to and subscribed before me this eighteenth day of April 
1899, and I certify that the contents were fullv made known to de- 
ponent before signing. 

G. W. MORSE, 

Special Examiner . 
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Petitioner’s Exhibit D. 


Trenton, Mercer County, N. J., Apr. 22, 1899. 

Sir: It having come to me that Ann Chambers wid. of Isaac 
Chambers late (V C. 21 N. J. Inf., had been charged illegal fees, by 
II. D. Phillips, of this City, for procuring her husband’s accrued 
pension and for services rendered her in prosecuting her claim for 
pension, l called upon and interviewed her relative thereto, and 
believing that the circumstances were such as to warrant action 
by the Bureau 1 took her statement, and respectfully submit the 
same for your consideration. 

The pensioner is a woman of truth and was very loth to give her 
testimony. She did not design to have the matter taken before the 
G. A. R. Post much less to make a statement, but some members 
of the G. A. R. learned of the transaction and came to me for advice.' 

It is presumed that Att’y Phillips received his legal fee before 
making a demand for tin* additional $10..*>0 which was taken by his 
clerk from the claimant. 

Before coming to me a committee of the G. A. R. called upon 
Att’y Phillips and demanded a bill of particulars which appears 
herewith as Exhibit B. 

Miss Ella Scudder a friend of claimants was with her when the 
illegal fee was paid and saw the transaction. I did not deem her 
testimony as necessary at the present time but the same can easily 
be procured when desired.) 

184 The receipt for the money paid will be found as Ex¬ 
hibit C. 

I would respectfully submit the papers for consideration of Chief 
of Law Div. 

Yerv respeetfullv. 

G. W. MORSE. 

Hon. Comr. of Pensions, Washington, D. C. 

Trenton, Mercer County, N. J., May 2, 1899. 

Sir: I have the honor to return the papers in the claim #474476 
Ann Chambers widow of Isaac Chambers Co. “C,” 21 X. J. Inf., 
with supplemental rep»ort thereon. 
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The deposition of Ella L. Scudder which was desired will be 
found herewith, the same would have appeared before were it not 
for the fact that she has been on a visit to Philadelphia, Pa., and 
only this day returned. She is a person of excellent reputation and 
is entirely truthful. 

Very respectfully, 

G. W. MORSE, Special Exm . 

Hon. Commissioner of Pensions, Washington, 1). C. 


P. S. 1 should have included in Ella L. Scudder s deposition the 
statement that she did not recollect the date that the illegal fee was 
paid. G. W. M. 


1 So Patents. 


Lands. 

Law Ofiices of II. I). Phillips, 
470 Louisiana Ave. 


Pensions. 


Washington, 1). C., M'ch 5, 1899. 

Mr. Charles P. Brown, Trenton, X. J. 

Sir: In re Ann Chambers affidavits were executed and trans- 
mi tted as follows: 

Aug. 0/98 Claimant A 2 witnesses, 

20 

Amanda Wood, 


I >ec. 


20 

24 

24 

24 

24 

24 


u 

u 


Mary J. Carson 
Geof II. 

F. R. Williams 

Jau'v 21/99 Claimant 

21 Marv J. Carson 

21 Geo. H. “ 

Dec. 24/98 Claimant A 2 witnesses 

Feb’v 11/99 Claimant A 2 witnesses 

T wen tv-two affidavits in all 
« 

She has not paid the postage charge of 50c in original and ac¬ 
crued cases, nor any fee of any kind (#10) in the accrued 
case. 

180 She advanced during the pendency of case 50c which 
was paid L. R. Williams for tax search, assessor’s office, as 
to property, and 50c for Ctf. Marriage at Phila., Pa. 

Verv trulv, 

H. D. PHILLIPS. 


March 1/99. 

Rec’d of Ann Chambers Ten dollars and fifty cents for notary 
fees due to date. 


$10.50. M. B. FURMAN, 

Notary Public, New Jersey. 

Ex. E. 

13—2140a 
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Petitioner’s Exhibit E. 
New .Jersey Supreme Court. 


New .Jersey. : 

[ Seal of the Supreme Court, j 

The State of New Jersey to all whom these presents may come. 
Greeting: 

Know ye that we having inspected the files of our Supreme 
Court do find then* remaining a certain Summons. Declaration. 
Pleas, and Notice, in the words and figures following, to wit: 


1<S7 New Jersey, .«*: 

| SEAL. J 

The State of New Jersey to our Sheriff of our County of Mercer, 

Greeting : 

We command you to summon Henry 1). Phillips to be and ap¬ 
pear before the Supreme Court of the State of New Jersey, to be held 
at Trenton, in and for said State, on the Sixth day of December 
next (1904) to answer unto Joshua R. II. Potts in an action upon 
contract for Seven hundred dollars and for you — then and there 
this writ. 

Witness. Honorable William S. Gummere. Chief Justice, at Tren¬ 
ton aforesaid, the twenty-fifth day of November. A. D.. one thousand 
nine hundred and four. 

WILLIAM HIKER. Jr.. Clerk. 

HUTCHINSON. SCHOONOVER and PORTER. 

.4 ttorneys. 


1SN New Jersey Supreme Court of the Sixth Day of December, 
in the Year of Our Lord Nineteen Hundred and Four. 

Mercer Cot nty, w: 

Henry D. Phillips, the defendant in this suit was summoned to 
answer unto Joshua R. II. Potts, the plaintiff therein in an,action 
upon contract; and thereupon the said plaintiff by Hutchinson. 
Schoonover and Porter, his attorneys, complains for that whereas 
said defendant on the twentv-fourth dav of November, in the vear 

• t • _ %j 

of Our Lord One thousand nine hundred and four, at Trenton, in 
the County of Mercer aforesaid, was indebted to the plaintiff in 
seven hundred dollars, for the price and value of goods sold and 
delivered by the plaintiff to the defendant at his request; and in 
the like sum of money for the price and value of goods bargained 
and sold by the plaintiff to the defendant at his request; and in the 
like sum of money for the price and value of work done, and mate¬ 
rials for the same provided by the plaintiff for the defendant at his 
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request; and in the like sum of money for money lent by the plain¬ 
tiff to the defendant at his request ; and in the like sum of money for 
money received bv the defendant for use of the plaintiff ; and in the 
like sum of money for money paid by the plaintiff for the use of 
the defendant at his request; and in tin* like sum of money for in¬ 
terest due from the defendant to the plaintiff, for the plain- 
189 tiff's having forborne moneys due from the defendant to the 
plaintiff at defendant's request, for a long time then elapsed; 

and in the like sum of monev for money found to l>e due from 

• • 

the defendant to the plaintiff on an account then and then* stilted 

between them; and the defendant afterwards (to wit) on the day 

and vear last aforesaid, in the County aforesaid, in consideration 
# • 

of the premises, respectively promised to pay the said several last 
mentioned moneys respectively to the plaintiff on request; yet the 
defendant disregarded his promises and has not paid any of the 
said moneys or any part thereof; to the plaintiff's damage seven 
hundred dollars, and thereupon he brings the suit. etc. 


Attorneys for Plaint iff. 

Judgment will he claimed for the sum of three hundred fifteen 
dollars and eighteen cents with interest thereon from the fourth day 
of Deceml>er, eighteen hundred and ninety-nine, until the entry 
of judgment final in this suit, besides costs of suit to Ik* taxed. 

HUTCHINSON. SCHOONOVER and PORTER, 

Attorneys for Plaintiff. 


New Jersey Supreme Court. 

Josh r a R. H. Potts 
vs. 

Henry D. Phillips. 

On Contract. 

Pleas. 

190 And the said defendant, Henry D. Phillips, comes and 
defends the wrong and injury, when <fcc., and says that he 
did not undertake and promise in manner and form as the said 
plaintiff hath above thereof complained against him. And of this 
he puts himself upon the country. <fec. 

And for a further plea in this behalf by leave of the court here 
for this purpose first had and obtained, according to the form of the 
statute in such case made and provided, says, that the said plaintiff 
ought not to have or maintained his aforesaid action thereof against 
him, because he says, that he, the said defendant, did before the 
time, when &c\. well and truly pay to the said plaintiff the said 
sums of money in the said declaration mentioned. And this the 
said defendant is ready to verify. 
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Wherefore he prays judgment, if the said plaintiff ought to have 
or maintained his aforesaid action thereof against him. (fee. 

HENRY D. PHILLIPS. 

Attorney pro xe. 


Notice of Recoupment. 

To the Plaintiff: 

Take notice that the defendant will recoup all damages which 
he has sustained hv reason of the following cause of action arising 
out of the contract and transaction which is the subject of the above 
stated action. 

That defendant is an attorney at law and a practicing attorney 
before the Interior Department of Washington, and the Bureau of 
Pensions thereof, and in the course of his practice as such 
191 pension attorney he employed the plaintiff to collect data in 
Chicago. Illinois; New York and Brooklyn, New York: 
Philadelphia. Pennsylvania; Camden. Newark, Jersey City. Ho¬ 
boken and other places in the State of New Jersey; which data con¬ 
cerned the names, residences and service record of soldiers, sailors 
and the widows of soldiers and sailors and other persons entitled to 
pensions under the laws of the United States in such case made and 
provided: that said plaintiff collected voluminous data of the kind, 
character and description aforesaid for this defendant and as his 
agent and employee, hut that instead of turning over and delivering 
said data to this defendant for use by him in his said pension busi¬ 
ness, he. the said plaintiff, retained and appropriated to his own use 
all of said data, and sold part thereof to third persons, being other 
pension attorneys practicing before said Interior Department and 
Pension Bureau, whereby he made divers large gains and profits 
for himself in the sum of three thousand dollars, money which be¬ 
longed to and otherwise would have come to defendant in the 
prosecution of his pension business aforesaid, had the plaintiff turned 
over and delivered to the defendant the said data so collected by 
him. and which, by the term of his employment by defendant he 
was in dutv bound to do. 

HENRY D. PHILLIPS. 

Attorney pro se. 


192 New Jersey Supreme Court. 

Joshua R. H. Potts 

V9. 

Henry D. Phillips. 

On Contract. 

Notice. 

Take notice that the defendant in the above stated cause will move 
before the Justice of the Supreme Court holding the Circuit Court in 
and for the County of Mercer at the Court House, in Trenton, on 
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Tuesday, the twelfth dav of M :v. Eighteen hundred and eight, at 
ten o'clock in the fore-noon, or as soon thereafter as counsel can be 
heard thereon, for an order permitting the defendant to amend, by 
adding to the plea and notice of recoupment filed in the above stated 
cause, a further notice of recoupment in words following, to wit:— 
The defendant hereby gives further notice that at the trial of 
the above stated cause, he will further seek to recuperate damages 
from the plaintiff because of the failure of the plaintiff to carry 
out and perform his duties under the contract on which this action 
is based, in that the plaintiff who was employed hv the defendant. 

<et forth in the notice of recoupment already filed in said cau-e, 
on and after the seventh day of January. Nineteen hundred, printed 
and circulated among the clients of this defendant, which clients 
had been procured by the plaintiff for this defendant, for which 
service in procuring said clients, the defendant had paid said plain¬ 
tiff. certain circulars hv mailing the same to said clients. 
198 whi ch circulars stated that this defendant had been excluded 

from practicing before the Interior Department and the 
various Bureaus thereof, of the government of the United States, at 
Washington, in which circular the plaintiff solicited such clients to 
substitute the plaintiff for this defendant, as attorney, in the prosecu¬ 
tion of pension claims and as a result of said printing and circulating 
of said circulars with the false statement therein, as aforesaid, the 
business and employment of a large number of clients, so as afore¬ 
said procured by the plaintiff, for the defendant, at the defendant’s 
expense, were lost to the defendant and the said plaintiff knowing at 
the time of issuing and circulating the said circulars among the 
clients of the defendant, as aforesaid, that this defendant had not 
been excluded from practice before the said Interior Department 
by any tribunal having jurisdiction to exclude, and also knowing 
that the pretended exclusion by the Secretary of the Interior Depart¬ 
ment referred to in said circular, was null and void, ah initio, and 
wholly without any jurisdictional basis, the plaintiff further know¬ 
ing that neither the defendant nor any of hi- employees had done or 
committed any act which would give to the Secretary of the Interior 
Department jurisdiction to exclude the defendant from practice, as 
aforesaid, under the Act of Congress of July 4. 18,84. all of which 
acts on the part of the plaintiff were in violation of his duty to the 
defendant under the contract on which said action is based, by means 
of which acts of the plaintiff, the defendant suffered damage in the 
loss of business for the procurement of which the plaintiff 
r 194 was employed and paid by the defendant, the sum of five 
thousand dollars. 

HENRY D. PHILLIPS. 

Attorney pro se. 

To the above named plaintiff, or Harry S. Wilson. Esquire, his at¬ 
torney. or whom it may concern: 

Service of the foregoing notice, acknowledged this fifth day of 
Mav. Nineteen hundred and eight. 

B. B. HUTCHINSON. 

Of Counsel with Deft. 
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all of which we have by these pr<-‘*nts caused to be exemplified and 
the Seal of our Supreme Court to be hereunto affixed. 

In Testimony whereof. 1. Win. Riker, Jr.. Clerk of said Supreme 
Court, have hereto set my hand — affixed the Seal aforesaid, at 
Trenton, this Seventh day of May. A. D.. Nineteen hundred and 
nine. 

WM. RIKER. JR.. Clerk. 

I. William S. Gummere. Chief Justice of the Supreme Court of 
the State of New Jersey, in conformity to the laws of the United 
States of America, in such case made and provided. Do Certify, 
that on the Seventh day of May, instant, William Riker, Jr., 
Esquire, was, and now is. Clerk of said Court: that the 
19o attestation of said Clerk to the foregoing record is the attesta¬ 
tion of said Clerk, and the signature. Win. Riker. Jr., is 
genuine signature, and that the seal thereto affixed is the Seal of 
said Court, and that said record and his attestation are in due form 
of law. 

Witness my hand at Trenton, this seventh day of May. A. D. 
Nineteen hundred and nine. 

WM. S. GUMMERE. C. J. 

I. Win. Riker. Jr.. Clerk as aforesaid. Do Hereby Certify, that 
Hon. William S. Gummere. whose name is signed to the foregoing 
Certificate of Attestation, was, at the time of signing the same. Chief 
Justice of said Supreme Court, duly commissioned and sworn, 
and that full faith and credit are due to all his acts as such, as well 
in all Courts as elsewhere, and that the signature of said certificate 
is in the proper handwriting of said Chief Justice. 

In Testimony Whereof. I have hereto set my hand and the Seal 
of said Court, at Trenton, this seventh day of May A. D., Nineteen 
hundred and nine. 

I SEAL OF THE SI PRKME COt’RT. | WM. RIKER, Jr. 

And thereu|H>n the relator to maintain the issues on his part 
joined, having been first duly sworn, testified as a witness in 
190 his own behalf, as follows: Name is Henry D. Phillips; he 
first learned of the existence of the depositions of Ann Cham- 
l>ers and Ellen L. Scudder and the ref>ort of Special Examiner 
Morse referred to in respondent’s exhibits in this proceeding, the 
affidavit of Ann Chambers being dated April 18. 1899, and the affi¬ 
davit of Ellen L. Scudder being dated May 2, 1899, and referred to 
in the report of the acting commissioner dated November 22. 1899, 
(Exhibit G for resj>ondenO and in the order of the Secretary of 
the Interior dated January A. 1900 (Exhibit. 11-2 for res|>ondent) 
and in the letter of the Commissioner dated January 24 (Exhibit 
H-3 for the res]>ondent) after respondent’s answer was filed in this 
cause. The answer was the first knowledge that witness ever had of 
any evidence existing against him and used by the government: that 
he was never notified by the Commissioner of Pensions or any one 
that the papers in the disbarment proceedings had been returned to 
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the Seeretarv of the Interior on the ’24th day of January, 1900; that 
lie did not have any knowledge from any source between said Jan¬ 
uary 24 th and February 5th that the papers referred to had been 
returned to the Secretary and that the matter was then pending before 
the Secretary of the Interior, that after having received word that his 
disbarment had been ordered or recommended December 22, 1899, 
he visited the office of the Secretary of the Interior and saw a Mr. 
Acker who was then chief of the Miscellaneous Division of the In¬ 
terior Department and in charge of recommendations from the Com¬ 
missioner of Pensions for the disbarment of attorneys before that 
office; that he asked Mr. Acker if he had this recommenda- 

197 tion for disbarment from Mr. Evans, the Commissioner, and 
Mr. Acker replied that he had. Witness then said, ‘‘I want 

you to send these papers and record back to the Commissioner. 1 
have two affidavits from the two notaries, Furman and Sewell and 
I am confident that the Commissioner of Pensions will withdraw the 
recommendation upon seeing these affidavits. Will you return these 
papers and record with these two affidavits, so that the Commis¬ 
sioner may reoi>en the matter?" Mr. Acker said he would. There- 
upon witness filed the affidavits. That after this conversation, wit¬ 
ness visited the office of the Commissioner of Pensions and saw Mr. 
Cuddy who was then chief of the Law Division of the Pension Office, 
and said to him. *‘I have just been to the office of the Secretary of 
the Interior and seen Mr. Acker; that I filed two af¬ 
fidavits with him and in a day or two the papers would 
be returned to the Pension Bureau." This was on or 
the day after January 5th, 1900. Witness told Mr. Cuddy 
that he wanted him to read these two affidavits and thought that he 
would dismiss the proceedings and that if he took any action in the 
matter to please advise witness what that action wits. Mr. Cuddy 
said he would. Witness also told him that if these two affidavits 
did not clear up the matter in his mind he had any quantity of evi¬ 
dence in New Jersey to disprove what he. Cuddy, thought was the 
law of that state; that he did not file the two affidavits referred to of 
Sewell and Furman as alleged in the answer of respondent as his 
side of the case in the disbarment proceedings; that they were 

198 not intended by witness for consideration by the Commis¬ 
sioner or the Secretary of the Interior as all the evidence he 

was to present in answer to the charges if the case was to be further 
considered; that he was not at any time given any notice of a hear¬ 
ing in these disbarment proceedings and that no hearing was ever 
had. Me was never asked whether he wanted a hearing or cared to 
!>e heard; never notified at any time when the matter of charge in 
the citation and witness’ answer would be taken up and considered. 
That he has annexed to the amendment to his petition an exempli¬ 
fied copy of the pleadings in the suit now pending in the Circuit 
Court of Mercer County, New Jersey of Joshua R. H. Potts against 
witness; that there have been continuances secured in court of the 
trial of that cause on the ground that witness could not try the issue 
of recoupment without a court of coin|>etent jurisdiction having de¬ 
cided whether the Secretary of the Interior had authoritv to issue 
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the alleged order of disbarment of Februarv >">. 1900. That the state- 
ment in paragraph 4 of the amended answer of respondent is utterly 
untrue in which it i< said that witness had knowledge of the fact of 
charges pending against witness on Februarv 5, 1900. 

Cross-examination: 

lie resides at the present time temporarily in the City of Trenton, 
New Jersey and has resided temporarily there for possibly four 
years; that lie is not a member of the bar of the District or Circuit 
Courts of the Tinted States for the District of New Jersey and has 
never applied for membership; that lie appeared in the United 
States District Court for the District of New Jersey in a mat- 
11)9 ter involving one Helen I. O'Shea, a witness, and because 
of his acquaintance of some thirty years duration with the 
judge, witness overlooked the fact that he had not been admitted on 
motion in said Court and when the fact was called to the attention 
of the Court bv the Tinted States District Attornev, the Court re- 
fused to hear witness on the ground that he had not been admitted; 
that it is not true that he applied for admission and was unable to 
secure admission to that bar; that witness did not have a hearing in 
the proceedings for disbarment instituted in the Department of the 
Interior. October 11, 1<S99; that lit* saw the affidavit of Ann Cham¬ 
bers dated April IN. 1899. for the first time after the answer had 
been tiled by going to the bureau of Tensions and there examining it. 
It was taken from what tliev term at the Bureau of Pensions “At- 
torney's jacket.;" that is witness’ jacket and was not one of the pub¬ 
lic liles of that department; that he saw the allidavit by pure acci¬ 
dent: that in his res} hi use of November 1. 1899, to the citation is¬ 
sued on the lltli dav of October. 1899, he did not embodv his en- 

• * 

tire defense because then, as now, he looked upon the proceedings as 
a farce; that he defended himself to the extent that he thought it 
neeessarv: that he did not embodv all his defense in his answer; that 
he read over the citation in the Ann Chambers case, but does not 
recall its date. He read a citation marked “Exhibit E" in this pro¬ 
ceeding. copy of original citation of October 11, 1899. which he 
received in the course of official mail. He does not know Ann 
Chambers. She may live in Trenton. He has heard of her; 
200 that he is not personally acquainted with her and does not 
recall ever seeing her. He never corresponded with her per¬ 
sonally, but is unable to say what his clerks have done. The in¬ 
formation that Ann Chambers did not pay the postage charge was 
obtained from his office assistants; that he is in charge of his office. 
After receiving the citation he did not go to the Pension Bureau of 
Interior Department: his knowledge was obtained from office files 
which in this case have proved to be correct. lie did not go to the 
Pension Bureau because it was unnecessary; that he consulted hi** 
own office files in his office in Trenton. That this citation was in 
one sense a farce and it proved to be. After the Commissioner of 
Pensions had made his recommendation for witness’ disbarment to 
the Secretary of the Interior, he did not apply to the Secretary for 
a hearing before him as it was the Secretary’s business to offer wit- 
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ness a healing and not witness’ to beg a hearing. He did not ask 
any extension of the thirty days time from October 11th, the date 
of the citation, in which to tile a further defense. He saw Mr. 
Acker and Mr. Acker personally agreed with him that this citation 
could not stand; visited Mr. Acker twice; tirst visit some little time 
before the last visit; second visit either J anuary otli or the day prior; 
tirst visit a month possibly before that; visited him in his official 
capacity on both occasions at the Department oi the Interior bet ore 
atcion had been taken; his second visit was made at the suggestion 
of Mr. Acker on his tirst visit. At that time he did not know that 

the papers had been sent to the department and were before 

201 the Secretary of the Interior. The papers were then in Mr. 

Acker’s possession on both visits. That he was not notified 

of tiie action of disbarment of February 5, 1900, until after the 
atcion had been taken; first notification was by telegram from clerk 
in his employ in the City of Washington mid she got the informa¬ 
tion by being refused access to papers in the Bureau of Pensions 
and a day or two later this letter of February 7 came. Cannot say 
whether letter reached him at Trenton or at Washington, lie filed 
the affidavits of Furman and Sewell with Mr. Acker personally on 
the occasion of his second visit to him; that the purpose of filing 
these affidavits was that the papers might be sent back to the Pen¬ 
sion Office and the recommendation for disbarment withdrawn. 
That the papers were returned to the Bureau of Pensions at liis re¬ 
quest and also on the suggestion of Mr. Acker himself. He knew 
of the recommendation for disbarment when the affidavits of Sewell 
and Furman were filed. He had not seen the report. Had not asked 
to see the recommendation of the Commissioner as it would not 
have been shown to him; did not ask to see any papers in the case 
for the reason that they would not have been shown to him; that he 
filed these two affidavits with Mr. Acker as he has said and they both 
agreed that the papers would be sent to the Commissioner of Pen¬ 
sions. He requested that the affidavits be sent to the Commissioner 
of Pensions by Mr. Acker with the papers in the case for the purpose 
of the Commissioner of Pensions withdrawing his recommendation. 

He wanted them to consider the affidavits and requested they 

202 be filed for that purpose. That he never was disbarred and 

never was restored; that is, he means upon his contention of 

what the law is, he never was disbarred; that as a matter of fact, he 
was out of the department as a practicing attorney for sixty days. 
That he got back by the Secretary acknowledging that he, the Sec¬ 
retary, had no warrant in law to take the action he did take; that 
the Secretary acknowledged this in writing which is on file in the 
records in this case. It is exhibited with the opinion of Attorney 
General Van Derventer approved by Hitchcock as Secretary of the 
Interior. He then commenced to practice again before the Depart¬ 
ment and has practiced continuously up to the present time. That 
he has l>ecn in a continuous effort from shortly after April 26, 1900. 
up to the present time to secure a cancellation or annulment of 
this order of disbarment; that he has not filed anv petition in the 
Supreme Court of the District, of Columbia of the character of this 

14—2140a 
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proceeding; that lie filed a petition that might bear reference to this 
case. but doe"* not recall it or whether it is the case known as United 
States, ex rel. Phillips v. Evans, contained in the 19th volume of 
the I). C. rejHirts at pages 202 and 207. That he can only say the 
different cases in the Supreme Court of the District of Columbia are 
all of record and will speak for themselves. I hat both the affiant.'" 
Sewell and Eiirman are dead; that at the time of the filing of these 
affidavits they resided in Trenton, New Jersey. 

Redirect examination: 

That he had the aliidavits of Sewell and Furman sent to 
203 the Commissioner that he might consider them for the pur¬ 
pose of withdrawing his unlawful recommendation. He is a 
member of the bar of the New Jersey Supreme Court. 

And thereupon counsel for the relator announced his case in chief 
closed. 


And thereupon respondent to maintain the issues on his part 
joined, called \V. Bkktka.no Acker as a witness, who being first 
duly ."worn, testified as follows: lie is an employee of the govern¬ 
ment in the interior Department in the capacity of an Assistant At¬ 
torney; has been so employed about a year and a half; that between 
the dates November 22. 1 *99, and February 5, 1900, he was em¬ 
ployed in the Interior Department as chief of the Patents and Mis¬ 
cellaneous Division: that lie has met the relator, Henry D. Phillips 
officially; that the matter of the disbarment of Mr. Phillips by the 
Secretary of the Interior on February 5, 1900, came under wit¬ 
ness* control or supervision; that Mr. Phillips had a conversation 
with witness sometime after the case reached the department on the 
27th of November. 1899; he recalls distinctly one conversation which 
occurred subsequently to the case coming before the department 
prior to December. 1899. He cannot recall any subsequent conver¬ 
sation although one may have occurred. The conversation took 
place in witness' ofliee in the Interior Department; that his office is a 
branch of the Secretary's office; that the record of this case was kept 
in the Patents and Miscellaneous Division of which witness was 
chief; they were temporarily under his control, but in the 
204 custody of the Secretary of the Interior. He does not recall 
whether he showed Phillips the recommendation of the Com¬ 
missioner of Pensions recommending the disbarment of Mr. Phil¬ 
lips. The practice was at that time to allow parties who were 
charged to see letter of transmission : he cannot recall that he actually 
showed it to Phillips. That practice is not now in vogue having 
been changed about two years ago. When the change was made, all 
that class of cases went from that division on a rearrangement of the 
Secretary's office to the assistant attorney generaPs office and there 
they allowed an examination of very many more papers attached to 
the record than was ever done before. The affidavits of Mrs. Cham¬ 
bers and Miss Scudder were temporarily in witness’ custody; to the 
best of his recollection these affidavits were not sent to the Secre- 
tarv along with the recommendation of the Commissioner of Pen- 
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sions. but remained under witness* control. It was a part of his 
duty to prepare the formal papers for the Secretary's action regard¬ 
ing disbarment matters including a review of the records; in for¬ 
warding orders and decisions ba-od on such examination, it was not 
usual to transmit the entire record for the Secretary’s personal con¬ 
sideration. TTe does not think that the Secretary had these papers 
brought to his personal attention in disposing of this matter in dis¬ 
barment. After the first visit of Mr. Phillips to witness’ office, the 
affidavits of Furman and Sewell were filed bv Mr. Phillips on his 
Phillip s*. own motion. Upon the filing of those affidavits, the record 
was returned to the Commissioner of Pensions for his further 
20r> consideration. To witness’ ho*t recollection, this was made at 
the request of Mr. Phillips. TTis recollection is that they were 
filed after the first conversation: that is it was between November 22. 
1899 and December 21 or 22. Witness has the original letter of 
recommendation before him. Exhibit C to the petition of May 14, 
1899, and the endorsement is in witness’ handwriting and reads: 

Department of the Interior. Jnnnnr;t o. 1900. 

Respectfully returned to the Commissioner of Pensions for fur¬ 
ther consideration in connection with the evidence in rebuttal of the 
charges against Mr. Phillips in the claim of Ann Chambers recently 
filed in the Department and herewith transmitted. 

E. A. HITCHCOCK, 

Secrctnrjf of the Interior” 

Me does not recall that upon the return of the record under this 
reference that Mr. Phillips called at his office and talked further with 
witness regarding the case after it came back from the Pension Office. 

Cross-examination: 

His connection with this particular case of Ann Chambers began 
when the papers reached the witness’ division on the 22nd day of 
November, 1899. the Patents and Miscellaneous Division; under the 
order of business all disbarment cases were started there and these 
papers came to witness from the Commissioner of Pensions; that is. 

the recommendation for Mr. Phillips’ disbarment—with the 
200 accompanying papers. The accompanying papers were in 
the pension claim of Ann Chambers, certificate No. 474,470 
together with all papers in the files of the bureau relating to Henry 
D. Phillips of Trenton, New Jersey and Washington, D. C. These 
papers were the papers in the pension claim of Ann Chambers and 
Mr. Phillips’ pension files. He cannot say what the papers were; 

thev were verv voluminous: that after ho received the recommenda- 

• • 

tion of disbarment with the papers, the case remained in his office 
until it was taken up in its regular order and when the ca«e was 
taken up prior to the 22nd day of December. Air. Phillips came and 
talked about the matters to witness. His recollection is that Air. 
Phillip* talked about the fee of notaries public and witness suggested 
to him that the Comptroller of the Treasury had issued a circular 
in which he had indicated the various amounts allowed to be 
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charged bv notaries in the various states and territories and that 
thereafter‘Mr. Phillips filed the affidavit- of Sewell and Furman. 
The ease then remained unacted upon until January 5, 1900. when 
it was returned to the Commissioner of Pensions with the endorse¬ 
ment of which witness has already spoken. Phillips stated that his 
purpose in filing these affidavits was that he desired them to be re¬ 
ferred to the Commissioner in connection with this ease. In accord¬ 
ance with ld^ request, witness returned the affidavits as evidence 
in rebuttal of the charge. The practice was to give consideration 
to any additional evidence that was submitted in order that the case 
might he reopened. The affidavits were sent to the Commissioner 
for his consideration. Cp to that time, the Secretary had not 

207 been apprised of the pendency of the disbarment proceedings 
by witness: cannot say whether any one else had informed 

him : the papers were under witness’ control and no one outside of 
his division had any right to the papers unless they were sent for. 
On the 20th of January. 1000. the Commissioner of Pensions re¬ 
turned all the papers in the case recommending that Mr. Phillips 
he promptlv disbarred from further practice. Poes not know 
whether the Commissioner of Pensions gave Mr. Phillips any hear¬ 
ing upon the charges. TTc has no information on the subject of 
whether the Commissioner gave any hearing to Mr. Phillips after 
the return hv witness of the two affidavits to the Commissioner, other 
than what is set forth in the letter of the Commissioner of Pensions 
to the Secretary of the Interior. TTis official records do not show 
anything on the subject other than is set fortli in the letter from the 
Commissioner of Pensions to the Secretary of the Interior dated 
January 24. 1900. The letter referred to went directly to witness’ 
division and the case was taken up in the ordinary course. All 
papers in tho case were examined by a clerk, a Mr. Luce. who read 
the testimonv and affidavits and talked the case over with me. 
Witness read part of it: cannot recall what part: may have read the 
whole thing. After reading parts of the record, or the whole of it. 
he and Air I .nee talked it over again later on and then the letter was 
prepared for the Secretary's consideration addressed to the Commis¬ 
sioner of Pensions disbarring Mr. Phillips, that is. the letter of Feh- 
ruarv o. 1900; it was prepared under witness’ direction and 

208 was <ent to the Secretary for his consideration hv witness. 
ITe would not like to snv that the letter of the Commissioner 

of Pensions was not attached to it: it may have been attached to it. 
hut nothing el«e. Xone of the affidavits went before the Secretary. 
Verv freouentlv the Secretary would call for the papers in a case 
and he may have in this case: that to the best of his recollection the 
depositions were not sent to the Secret an' in this case and that pos- 
eihlv the Secretary had before him only the letter of February 5 and 
the letter of the Commissioner. The witness’ best recollection is 
that the letter went to the Secretary without the communication from 
the Commissioner of Pensions. ITe may have talked the matter over 
with the Sccretan\ He does not recall anv communication that he 
had with ATr. Phillips during the time that elapsed between the Com¬ 
missioner of Pensions’ second recommendation for Air. Phillips’ dis- 
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barment and the date when wit ness prepared for the Secretary’s sig¬ 
nature the letter of February 5. disbarring Mr. Phillips. Tie gave 
Mr. Phillips no opportunity to he heard upon the subject. The law 
entitled Phillips to a hearing and he, Phillips, knew the law. He 
did not notify Phillips that the Commissioner of Pensions had sent 
in this disbarment recommendation. Tt if not customary: that is a 
matter which should emanate from the Pension Office. That when 
the Commissioner of Pensions recommended the disbarment of an 
attorney sending to the Secretary all papers with his recommenda¬ 
tion. no action was taken by the Secretary’s office to give the attorney 
any opportunity to he heard in witness’ division by witness or 
200 by witness’ clerk. At the time of the disbarment of Febru¬ 
ary ff. 1000. attorneys against whom charges had been pre¬ 
ferred and who had been recommended for disbarment were not al- 
lowed accec« to papers regarded as confidential. The testimony be¬ 
fore special examiners together with the personal views of the 
special examiners as to the fact* end witnesses were regarded a 6 ' con¬ 
fidential TTe as reviewing officer had access to all these papers, hut 
the attorney was not given an opportunity to see them as they were 
regarded as confidential papers The attorney was onlv allowed to 
cep the letter of recommendation from the Commissioner of. Pen¬ 
sions. 'n attorney was not allowed to see the papers which leed 
to the action upon which the Commissioner’* action was ha*ed. Thi* 
practice ha* subsequently been changed. 


Pedirect examination: 

lie has not under his control records of (he Pension Rureau and 
does not know as a matter of fact what these records show except 
only in so far as it is disclosed by the two letters referred to. In 
preparing the letter which was signed by the Secretary he did not 
consider any evidence other than what was referred to in the Com¬ 
missioner's report recommending the disbarment of Mr. Phillips. 
At the time Mr. Phillips called to see witness the report was open 
to his inspection: at the time these proceedings were pending, be¬ 
fore the Department, it was very rarely the practice of the Secretary 
to conduct or have oral hearings or other hearings in any depart¬ 
mental matters before his office. 


And thereupon respondent rested. 

And thereupon counsel for the relator announced that he had 
no further testimony to offer and counsel for the respondent 
210 announced that he had no further testimony to offer. 

The foregoing is the substance of all the evidence in the 

case. 

The Court thereupon determined the issues joined between the 
parties hereto in favor of the respondent, and then and there refused 
to grant the said writ of mandamus and discharged the rule to show 
cause why the said writ of mandamus should not be granted. And 
thereupon counsel for the petitioner then and there excepted to the 
ruling of the Court in determining said issues in favor of the re¬ 
spondent aforesaid and in refusing to grant the said writ of man- 
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damns uml in discharging the rule to show cause why the said 
writ of mandamus should not issue aforesaid. And thereupon this 
bill of exceptions was then and there reduced to writing and relator, 
bv his counsel, prayed the Court to sign and seal this, his said bill 
of exceptions which is accordingly done now for then and said bill 
of exceptions is hereby made a part of the record in said cause this 
17th day of February, 1010. nunc pro tunc. 

HARRY M. CLABAUGH, 

Chief Justice. 


Settled bv consent. 

TUCKER. KENYON A: MACFARLAND A 
E. S. BAILEY, 

Att'ys for Petitioner. 

DANIEL W. BAKER, 

U. S. Att’y, D. C.; 

REGINALD S. TIUTDEKOPER, 

\ ' \ A*St l\ S. Att’y, D. C., 

Attorneys for Respondent. 
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Memorandum. 


February 25. 1010.—Time in which to tile Transcript of Record 
in Court of Appeals further extended to. and including, April 1, 
1910. 


21*2 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss; 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
211. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein fill'd, copy of which is 
made part of this transcript, in cause No. 51083 at Law. wherein 
United States, ex rel. TIenrv D. Phillips is Petitioner and Richard 
A. Ballinger. Secretary of the Interior is Respondent, as the same 
remains upon the files and of record in said Court. 

In testimony whereof. T hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of March A. D. 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2140. U. S. ex. rel. Henry D. Phillips, appellant, vs. Richard A. 
Ballinger. See’ry. <fcc. Court of Appeals, District of Columbia. 
Filed Mar. 29. 1910. TIenrv W. Hodges, clerk. 





